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Trust Company Liable Executor 


trust company, acting executor will and author- 
ized sell the testator’s real estate, was held liable where, 
making sale, neglected make the sale binding the 
purchaser securing written memorandum the sale from 
him. case which the liability the trust company 
discussed Melheiser Central Trust Co. Owensboro, 
Court Appeals Kentucky, Rep. (2d) 377, 
recently decided the Court Appeals Kentucky. 

this case the trust company executor advertised certain 
land belonging the testator for public sale. The property 
was sold one Taylor, well-to-do farmer, for $3,400. The 
auctioneer neglected secure written memorandum the 
sale and the trustee failed correct the oversight. The pur- 
chaser died before the property could transferred 
widow, his sole heir, refused take title. The property was 
subsequently sold for $2,450. was held that the trust com- 
pany was responsible for the loss sustained the estate. The 
following paragraphs are quoted from the court’s opinion: 


The executor had under the will full power all that was 
necessary carry into effect and was authorized sell and 
convey the land. Miller Miller, 236 Ky. 45, (2d) 539. 

well settled that the. auctioneer may treated the agent 
both seller and purchaser and that memorandum the sale signed 
him sufficient under the statute frauds (Ky. St. 
Brayer Cohen, Ky. 479, 123, Ky. Law Rep. 667; 
Garth Davis, 120 Ky. 106, 692, Ky. Law Rep. 505, 117 
Am. St. Rep. 571; Martin Mathis, 184 Ky. 20, 211 198. 

also well settled that all matters pertaining the estate 
the executor under the legal duty exercise that degree care 
and diligence which ordinarily careful and prudent persons exercise 
their own personal affairs. failure negligence for 
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which liable. Barth Fidelity, etc., Trust Co., 188 Ky. 799, 
224 351; State Meagher, Mo. 356, 100 Am. Dec. 298; 
Parks McDaniel, 801, 117 Am. St. Rep. 878 
and notes. 

waste assets, devastavit, any mismanagement the 
estate and effects decedent, any squandering misapplication 
the assets, contrary the duty imposed the executor admin- 
istrator, and consists any act, omission, mismanagement 

Tuggle Gilbert, Duv. 340, where the executors, knowing that 
the principal the note was insolvent and the surety solvent, failed 
sue and released the surety, the executor was held liable for the debt. 
Foster Foster, 524, 526, Ky. Law Rep. 1396, the 
executor was held personally liable note which had failed 
collect these facts: 

the note was received Foster, the executor, was 
known him that Kennedy was the principal and Kennedy 
the surety and that the former was insolvent and the latter solvent. 
his deposition stated that had conversation with 
Kennedy that would barred him few months, and Ken- 
nedy begged him for further time. granted it, and after was 
barred brought suit and lost. the effort collect that 
note did not use any diligence, and therefore the court did right 
charging him with it.” 

May Walters’ Ex’rs, 149 Ky. 754, 149 1014, 1017, 
the rule was thus stated: 

“Of course, the duty executors and trustees exercise 
reasonable diligence collect all notes that come into their possession, 
and they are not entitled credit amounts that were not but that 
could have been collected the exercise reasonable diligence 
their part.” 

same effect see McCallister’s Adm’r Stanley, 186 Ky. 838, 
218 237; Saier’s Estate, 158 Mich. 170, 122 563; 

The tract land was practically the whole estate left the 
decedent. The sale had been advertised posters and the news- 
papers the expense the estate. The sale price was asset the 
estate, valuable asset shown, not only the price the land subse- 
quently brought, but the fact that the executor insisted Mrs. 
Taylor’s taking the land this price and that did not readvertise 
the land for sale. The loss this asset was due the fact that 
memorandum the sale was made and signed. this had been done, 
there would have been trouble. The auctioneer was the agent 
trust company and liable for his negligence. well-settled 
custom under the law the state for the auctioneer, when property 
knocked off, make such memorandum and sign it. When this 
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was not done and Taylor went the office the trust company, the 
company did not use that diligence and care that man ordinary 
prudence would use when suffered Taylor home without any 
written memorandum the sale and took steps this end, although 
did not hear that Taylor was sick for something like week after 
this. Persons ordinary prudence the transaction their own 
affairs not sell valuable land and thus leave the transaction not 
reduced writing this way; for they know that the contract not 
binding upon the purchaser unless put writing. was the duty 
the executor see that this contract was reduced writing the 
day sale, and its failure this was clearly failure exercise 
ordinary care, such person ordinary prudence would exercise 
his own affairs such matter. The resulting loss should fall 
upon and not upon the devisees the estate. sheriff had sold 
this land under execution and had done just what the trust company 
did, thus releasing Taylor from his purchase, clearly the sheriff would 
liable the plaintiff the execution for the direct loss 
sustained. real estate agency, selling lots auction, should 
just what the trust company did here and the owner thus lost the right 
enforce the sale, the negligent agency should bear the loss rather 
than the innocent property owner. The same rule must apply 
like facts between the executor and the devisees under will directing 
the land sold the executor. 


Pictures Public Buildings Bank Checks 
Prohibited 


Governor Roosevelt New York has approved bill 
introduced the Assembly Assemblyman Forman 
Whitcomb Broome County, which makes misdemeanor 
print emboss bank checks any picture reproduction 
public building. 

Mr. Whitcomb quoted stating that introduced the 
bill result the recent closing Binghamton bank. 
Checks that bank, Mr. Whitcomb said, bore reproduction 
the State Capitol Albany. This, declared, led the less 
informed group Binghamton depositors entertain the idea 
that the bank had some connection with the state government. 

The new law, which also prohibits the use bank checks 
the shield, coat arms flag the United States any 
state municipality, goes into effect September 1931, 
and reads follows: 


4 
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Use checks with certain photographs drawings reproduced 
thereon prohibited. shall unlawful for any person, firm 
ration use any bank check this state that has printed embossed 
thereon photograph, drawing other reproduction any public 
building the United States this any other state any 
municipality, the shield, coat arms, flag other insignia the 
United States this any other state municipality. Violation 
the provisions this section shall constitute misdemeanor. 


The new statute will known section 301-a the New 
York Penal Law. 


Bank’s Right Recover Overdraft 
The fraudulent act the assistant cashier bank 
neglecting enter overdraft checks drawn depositor will 
not prevent the bank from recovering the amount from the 
depositor upon the bank’s failure. This was decided recently 
the Kansas City, Missouri, Court Appeals the case 


Bank Darlington Atwood, Rep. (2d) 429, 
where the court said: 


The plaintiff’s evidence that beginning January, 1926, and 
ending October, 1927, various times checks drawn the defend- 
ant plaintiff bank were paid that bank, laid and not 
charged his account. The assistant cashier who gave this evidence 
stated that the board directors the bank would not permit her 
allow customer overdraw his account and she therefore con- 
cealed from them the fact that said checks were paid and laid away, 
stated her. evidence this subject not entirely con- 
sistent, that she also stated that various times the incoming 
checks she went the defendant’s store and received money 
discharge them. 

Defendant’s wife was his bookkeeper, wrote all the checks 
question, except one, and seems have attended his business with 
the plaintiff bank. Her testimony clears the situation. She stated 
that when the bank closed, there were checks issued her that had 
not been returned entered defendant’s passbook; that the 
assistant cashier the bank came her with some checks, evidently 
the ones question, and that they checked them against her checks 
and found that the same had not been checked defendant’s account 
kept her; that various times when defendant’s checks were 
returned the bank she would not strike balance see whether the 
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balance the bank showed and the balance the books kept her 
corresponded that for the purpose keeping the defendant’s books 
she accepted the balance shown the that each month she 
accepted the balance shown the passbook and entered that sum 
the balance the account the books kept her for defendant that 
she had not found that the bank had charged the defendant’s account 
with more checks than had actually been written; that when the bank 
book was returned her she did not, any time, find any item 
charged the defendant’s account that should not have been charged 
it; that when the assistant cashier came her for money take 
checks that had been drawn defendant’s account, money was 
given the assistant cashier, but that such sums were always entered 
deposit the defendant’s passbook, and she thought she had 
received credit for the proper amount paid the assistant 
cashier. 

Defendant argues that plaintiff cannot recover because its assistant 
cashier was guilty fraud when she concealed the fact the 
payment defendant’s checks and did not charge them his account, 
but, the contrary, made defendant’s passbook from time time, 
showing balance, when, all the checks had been charged his 
account, overdraft would have been shown; that the knowledge 
said assistant cashier the wrong committed her was, law, the 
knowledge the bank. The referee found the other officers the 
bank “knew nothing this practice.” Knowledge the practice will 
not imputed the bank. Emery Insurance Company, 316 Mo. 

The referee found that defendant had overdrawn his account and 
thus received the sum $783.65 more than had deposited the 
bank. The failure the assistant cashier charge the checks 
defendant’s account did not increase decrease the amount paid 
the use defendant. The overdraft debt, irregular loan, owing 
the defendant the plaintiff, and should paid. The case 
presents none the necessary elements estoppel. Shields McClure, 
Mo. App. 631, fraud the assistant cashier keeping 
false books does not estop the bank from collecting what actually 
due it. Chew Ellingwood, Mo. 260, 272, Am. Rep. 429. 


Depositor Entitled Preferential Payment 


Where bank accepts check from depositor for the full 
amount the deposit, for the purpose transmitting funds 
another bank, with knowledge that the depositor intends 
terminate the deposit, the bank should immediately segregate 
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the funds. Upon the subsequent insolvency the bank, 
such case, the depositor will entitled preferential pay- 
ment. 

The case which this was decided, Bryan Coconut Grove 
Bank Trust Co., Supreme Court Florida, 182 So. Rep. 
481, involves the estate the late William Jennings Bryan. 
The facts involved the case are stated follows the 
court’s opinion: 


Appellant (the administratrix) seeks recover full, 
preferred creditor, certain funds the custody Bank Coconut 
Grove when that bank suspended business July 1926. The 
court below held that appellant was general creditor, and not entitled 
preference. 

June 1926, appellant, administratrix cum testamento 
annexo the estate William Jennings Bryan, deceased, had 
general deposit with the Bank Coconut Grove the sum $14,420. 
During the latter part May, 1926, appellant decided visit her 
son, William Jennings Bryan, Jr., California. that time Mr. 
Bryan, Jr., was Coconut Grove, Fla., visiting his mother, the appel- 
lant, and was attending business affairs his father’s estate. 

Mr. George Reynolds was that time executive vice president 
the Bank Coconut Grove, had been appraiser the estate 
William Jennings Bryan, deceased, and Mr. Bryan, Jr., testified that 
Mr. Reynolds enjoyed the confidence the Bryans business affairs. 

May 28, 1926, Mr. Bryan, Jr., went Mr. Reynolds the 
bank, told him the anticipated early departure himself and his 
mother for California, discussed the then banking and business situa- 
tion Florida about which Mr. Bryan was “uneasy,” and told Mr. 
Reynolds that view that situation, and because and his mother 
would California where they could not give their Florida affairs 
close supervision, that they intended withdraw all deposits his 
father’s estate from Florida banks. Mr. Reynolds undertook 
reassure Mr. Bryan and dissuade him from withdrawing the 
funds, asking Mr. Bryan, Jr., leave the money the Savings 
Department the Coconut Grove Bank, but Mr. Bryan insisted upon 
withdrawing the money and placing call New York. Mr. 
Reynolds then requested that the funds placed through the Bank 
Coconut Grove, would give that bank some publicity 
handle the funds, which Mr. Bryan, Jr., assented. 

June 26, 1926, Mr. Reynolds withdrew the check from his desk 
drawer, drew pen through the following language thereon, “To 
placed call New York Exchange,” charged the check appellant’s 
account, and the same time delivered Mr. Thompson draft 
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drawn the Bank Coconut Grove the National Bank Com- 
merce amount $14,420, payable appellant. Mr. Thompson 
immediately forwarded the draft the plaintiff Los Angeles, where 
was received July 1926. was immediately indorsed plaintiff 
and forwarded air mail the drawee bank New York for 
payment. 

Meanwhile, July 1926, the Bank Coconut Grove suspended 
business, consequently the draft was not paid upon presentation 
the drawee. 


holding that the plaintiff was entitled preference 
payment over the general creditors the court said: 


Mr. Bryan, Jr., testified part follows concerning his conversa- 
tion with Mr. Reynolds: asked him the funds were placed 
call New York through the defendant bank (Mr. Reynolds) 
suggested, whether they would placed the call the defendant 
bank the call the Administratrix said Estate, and whether 
the funds placed could withdrawn the said Administratrix 
demand whether they would have called the defendant bank 
Coconut Grove. Mr. Reynolds stated that the funds would 
placed the name the said Administratrix said Estate, and that 
receipt her would issued the New York bank, and that the 
defendant Bank Coconut Grove would have interest whatever 
the transaction other than certain prestige that would gain 
placing the funds for the Estate. told Mr. Reynolds that under 
circumstances would leave the funds defendant Bank Coconut 
Grove after left Florida, but that would give him any prestige 
place the money call for us, that would suggest the said 
Administratrix, Mary Baird Bryan, that she let him place the funds 
call for the Estate. This said would glad do.” 

This testimony Mr. Bryan, Jr., largely corroborated the 
testimony Mr. Thompson, Mrs. Bryan’s secretary, who also talked 
Mr. Reynolds concerning the method withdrawing the funds 
question from the Bank of. Coconut Grove and placing the same 
call New York. 

Mr. Bryan, Jr., testified that reported the conversation 
Mr. Reynolds his mother, the appellant, and left for California 

Prior her departure for California about week later, Mrs. 
Bryan testifies that she had conversation similar import with 
Mr. Reynolds; that relying Mr. Reynolds’ statements, and pursuant 
thereto, check was delivered Mr. Reynolds Mrs. Bryan’s secre- 
tary June 1926, which check was drawn follows: 
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“Bank Coconut Grove Number 1348 

Grove, Florida, June 1926. 

the order Bank Coconut Grove Fourteen Thousand 
Four Hundred Twenty no/100 Dollars, $14,420.00, placed 
call, New York Exchange. 

“Estate William Jennings Bryan 

“Mary Baird Bryan, Administratrix.” 


This check was drawn against the funds the Bryan estate then 
general deposit the Bank Coconut Grove, which bank was both 
drawee and payee the check. 

Mr. Reynolds placed the check his desk drawer. was not 
actually cashed, nor charged the Bryan estate account, until June 
26, 1926, nor was there any physical setting apart the money 
specie, other earmarking thereof than the check and negotiations 
above referred to. 

Further concerning the delivery the check, Mr. Bryan testified 
follows: “The check dated June 1926, was given Mr. Reynolds 
for the special and definite purpose segregating the funds the 
Estate William Jennings Bryan, deceased, from the general funds 
the said defendant Bank Coconut Grove for the special and 
definite purpose being placed call New York and for other 
purpose, and said check was received Mr. George Reynolds. 
Before left Florida, Mr. Reynolds stated that would 
receive it. Mr. Reynolds did not any time intimate suggest that 
might not able place said funds that would have 
ascertain whether could place them. Had expressed any doubt 
about the matter whatever would have withdrawn the funds imme- 
diately before left Coconut Grove June 2nd, 1926.” 

Mr. Bryan, Jr., had departed for California when the check was 
actually delivered, but his testimony last quoted appears based 
upon his conversations with Mr. Reynolds immediately prior Mr. 
Bryan’s departure. 

June 17, 1926, and again June and 21, 1926, Mr. Thomp- 
son, Mrs. Bryan’s secretary, called Mr. Reynolds, requesting 
receipt from the New York bank for the funds question. Finally, 
June 22, 1926, Mr. Reynolds informed Mr. Thompson that the 
New York bank would not accept the money call. This information 
was communicated Mr. Thompson the other members the 
Bryan family Coconut Grove. They turn telegraphed the 
information Mrs. Bryan California. Mrs. Bryan’s request, 
Mr. Bryan, Jr., California, wired his sister, Mrs. Ruth Bryan Owen, 
Coconut Grove, Fla., demand New York Exchange for the funds 
order that they might promptly transmitted New York. This 
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demand was made June 26, 1926, Mr. Thompson behalf 
Mrs. 

The general test applied determine whether not claimant 
entitled preferential payment from the assets insolvent 
bank the hands receiver that must appear that the funds 
question were the bank’s possession agent, bailee, trustee; 
that such funds reached the receiver’s hands some form; and that 
the assets brought under the receiver’s control were larger that 
amount than they would otherwise have been. determining the 
status existing appellant and the bank itself, the controlling element 
the mutual intention and purpose the parties with respect 
the fund. 

clearly appears that the purpose and intention the appellant 
the transaction June 1926, above related, was terminate the 
relation debtor and creditor then existing between the bank and 
appellant and definitely remove the funds from the general assets 
the bank. nowhere denied that the bank, through its executive 
vice president, knew that the case. have scanned the testi- 
mony vain for denial Mr. Reynolds that knew that 
purpose and intention appellant delivering the check the bank, 
that knowingly accepted for the bank for the purpose and 
subject the instructions testified the Bryans. Mr. Reynolds 
testified that did not charge the check appellant’s account, and 
did not fact segregate earmark the money, and that did not 
represent that would so; but nowhere does otherwise deny 
the conversations with the Bryans, nor that received and accepted 
the check for the purpose and under the instructions definitely stated 
the 

the check had been drawn another bank, payable the Bank 
Coconut Grove, and the latter had received the check, not for 
deposit appellant’s account, but for the purpose and under the 
circumstances already stated, and had collected the funds from the 
drawee bank and failed with the funds its possession, would clearly 
hold the funds agent, not debtor, appellant. The fact that 
the Bank Coconut Grove was both drawee and payee does not 
essentially alter the transaction. appropriate action, existing 
deposits may changed from general special specific deposits. 
Morse Banks Banking (6th Ed.) 188. 

was the bank’s duty when accepted the check under the 
instructions stated immediately segregate the funds from its general 
assets, since accepting the check the bank acknowledged that 
longer owed those funds debtor, but held the same agent for 
specific purpose. Such relationship resulted from the acceptance 
the check the bank under the instructions stated, which instructions 
Mr. Reynolds does not deny that received, understood, agreed to, 
undertook carry out. The bank cannot accept the check 
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June 1926, payable itself, drawn itself, for the full amount 
appellant’s deposit, with instructions immediately remit another 
bank the money represented the check, and still claim retain 
general deposit the funds against which the check was drawn, 
appellant having sufficient funds deposit meet the check, and 
the bank having sufficient funds pay it. See 521 (42). 


Bad Check Law Constitutional 


The Georgia Bad Check Law (Laws 1919, page 216) 
making the overdrawing bank account without authority 
offense, does not violate the provision the Georgia Con- 
stitution (art. par. 21) prohibiting imprisonment for 
debt. was held the Supreme Court Georgia the 
case Duncan State, 157 Rep. 670, which case the 
defendant was convicted under the statute mentioned. 
affirming the conviction the court said: 


strongly argued that for one give worthless check, 
draw check for amount excess his deposit, but the creation 
debt; and that the provision the act referred enforced, 
may result imprisonment for debt, forbidden by, the Constitu- 
tion. Regardless the fact that officer bank would become 
civilly liable should obtain money other thing value from 
the creditor, and even the bank might entitled sue and recover 
from one who made overdraft within the terms the statute 
action for money had and received, and because the bank would 
entitled bono (in justice and fair dealing) collect the 
amount the person who overdrew his account had sufficient funds 
pay judgment against him, nevertheless true, our opinion, 
that under this statute the officer who overdrew his account would 
subject criminal prosecution; that the performance act 
forbidden law imposes criminal well civil liability not 
all infrequent. 

There are many instances this our Code. insisted upon 
plaintiff error (defendant) that since not charged the 
indictment that the drawing the check which resulted over- 
draft was done with fraudulent intent, and not shown that any 
loss resulted the bank, mere debt was created, and that there can 
imprisonment for debt. Cases cited and quoted upon the brief 
not sustain this contention. When the writer this opinion, 
delivering the the Court Appeals Youmans State, 
Ga. App. 101, 383, said: punishment imposed for 
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wrecking bank not imprisonment for debt. not debt, but 
fraudulent conduct, which section 206 the Penal Code seeks 
punish. Though, perpetrating fraudulent practice upon another, 
the perpetrator may become debtor the person defrauded, 
still within the province the law punish him. The bank’s 
insolvency for which the officer having its affairs charge may 
criminally liable not that which results from mere debt, but that 
which was caused fraudulent violation his fiduciary trust,” 
was declared that not debt, but fraudulent conduct, which section 
206 the Penal Code seeks punish. And can said the 
present case that not debt but the violation act the law- 
making power, based upon the very soundest public policy, which 
section article the Act 1919 seeks punish. Under this 
provision the Banking Act, the punishment inflicted not punish 
the creation debt, but punish the violation very neces- 
sary regulation the banking business, enacted for the protection 
stockholders, depositors, and all other creditors any state banking 
institution. 

Neidlinger State, Ga. App. 811, 687, which 
the writer delivered the opinion the Court Appeals was held: 
“Statutes should construed maintain, possible, their 
validity. essential the validity the Act 1914, penalizing 
the drawing and uttering worthless checks, drafts, orders, 
that construed applying only where there fraudulent intent 
the part the drawer. construe otherwise would 
declare instrument for the collection debt the processes 
the criminal contravention sound public policy and the 
constitution the State.” The statute this case does not contain 
the word “fraudulent.” Nor does the Act 1914 (Ga. 1914, 86) 
which provides that “any person who shall draw and utter any check, 
draft, order for present consideration upon bank, person, firm 
corporation with which such drawer has not the time sufficient 
funds meet such check, draft order, and shall thereby obtain from 
another money other thing value, induce such person 
postpone any remedy may have against such drawer, shall guilty 
misdemeanor,” etc. 

United States Allis 165, 178, cited counsel 
for plaintiff error (which later appeared the Supreme Court 
the United States 155 117 [15 Ct. 36, Ed. 91]), 
was held that “every overdraft, whether previous arrangement 
not, and whether secured not, and whether drawing interest 
not, loan.” that case was also held that fraudulent intent 
may presumed; and the charge the court, which was approved 
and commended Mr. Justice Brewer the Supreme Court, the trial 
judge, who was none other than udge Sanborn, who himself was later 
justice the Supreme Court the United States, very uniquely 
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called attention the fact that one went out his stable and found 
the door open and stranger holding his horse, bridled and saddled, 
who explained that was only going exercise the horse, would 
judge that the intention the stranger making the statement was 
rather that stealing the horse than walking him around saddled 
and bridled. Conceding for the sake argument, but not deciding, 
that should proved upon the trial that the overdrawing his 
account one the officers designated the act was with fraudulent 
intent, the indictment defective, the portion the act attacked 
unconstitutional, because fraudulent intent not mentioned the 
indictment the act? demurrer the accused admitted all that 
was charged the indictment. Under the Penal Code, 954, “Every 
indictment accusation the grand jury shall deemed sufficiently 
technical and correct, which states the offense the terms and 
language this Code, plainly that the nature the offense 
charged may easily understood the jury.” the defendant 
admitted the act charged the indictment, was the language 
the statute, and plainly stated understood the defend- 
ant and the jury. The gravamen the offense the violation 
the law, which the regulation the banking business the General 
Assembly had the right pass, without dealing all with any civil 
liability. the civil liability that the constitutional provision 
alone refers. The framers the Constitution did not intend, pro- 
tecting the citizen against imprisonment for mere debt, thereby 
render one who happened owe debt immune from prosecution, 
creating the debt violated, the same time and some act, 
penal statute which all the citizens the commonwealth are 
interested. Any other rule would protect one who obtained money 
false pretense even robbery. one obtain property 
exciting fear intimidation, and without the consent the 
person assaulted, knocking down threatening with pistol, 
guilty robbery. The person robbed entitled civil redress 
and the restoration his property, suit for money had and 
received, the accused has property from which the civil liability 
can enforced. Still would not said that the penal statute 
against robbery violation the constitutional provision which 
forbids imprisonment for liability and criminal liability 
are entirely different, and two distinct things. has been held that 
punishments for violations criminal statutes various kinds were 
not unconstitutional, that the terms the criminal statute the 
defendant might imprisoned regardless whether there were fraud 
loss the commission the offense. pointed out Judge 
Sanborn the last case cited above, one may ever honest, and 
his intention repay may ever good; but violates solemn 
statute the state which its terms has reference the question 
debt but only healthful governmental regulation necessary for 
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the maintenance honest banking system, the accused may 
convicted for the violation the law. hold that the nineteenth 
section article the Banking Act 1919 not unconstitu- 
tional, and not conflict with article section paragraph 21, 
the Constitution. The court properly overruled the other grounds 
the demurrer which have made general reference discussing 
the question unconstitutionality. 
Judgment affirmed. 


Validity Acknowledgment Taken Over 
Telephone 


recent decision the Supreme Court Arkansas, 
Abernathy Harris, Rep. (2d) 765, was held that 
acknowledgment mortgage taken over the telephone 
was valid. 

holding the court said: 


The decided preponderance the evidence supports the court’s 
finding that Mrs. Harris signed the notes and mortgage held appel- 
lant, and think that the preponderance the evidence shows that 
she properly acknowledged same over the telephone. While she denied 
that she signed appellant’s mortgage, she contradicted her 
husband, her own admissions, and comparison her admitted 
signature with that said mortgage. The notary before whom the 
acknowledgment was taken testified that had known Mrs. Harris 
well for years, was familiar with her voice, and that the 
morning December 28, 1927, she called him the telephone and 
told him her husband had “some papers for you fix up, and you 
ahead and fix them.” Some time thereafter Mr. Harris called and 
wanted the deed acknowledged, which was done. was very positive 
that was Mrs. Harris whom had talked over the phone; that 
knew her voice; that she called him “Bythum,” saying “Is that you, 
Bythum?” and that Mrs. Harris and half-aunt his were the only 
persons who called him that name. Mrs. Harris denied this, but 
think the notary’s testimony entitled the more weight, view 
her interest and her denial her signature the deed. 
edgment taken over the telephone, under the circumstances this 
case, good. Wooten Farmers’ Merchants’ Bank, 158 Ark. 
179, 249 569, 572, such acknowledgment was held good. 


This decision conflict with number other decisions, 
among which are: Myers Eby, Ida., Pac. Rep. 77, 
46; Roach Francisco, Tenn., 197 Rep. 1099, 
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154; Sullivan Flatonia First National Bank, 
Tex., Rep. 421; Carnes Carnes, Ga., Rep. 
785, 159, and Nevada Co. Bank Gee, Ark., 197 

New York not only acknowledgment affidavit 
taken over the telephone invalid, but the courts regard such 
transaction serious offense the part the notary. 
decision the Appellate Division the New York Supreme 
Court (155 Y., Supp. 516), involving affidavit taken 
member the bar over the telephone, the court 


course, such method administering oath entirely 
illegal and unauthorized, and respondent acting did was guilty 
misdemeanor. The offense serious one, and receives the 
severe condemnation the court. inconceivable that member 
the profession should far forget his duty the profession and 
the public violate his duty and commit offense against the 
criminal 

The court again wishes express its condemnation the acts 
notaries taking acknowledgments affidavits without the presence 
the party whose acknowledgment taken the affiant, and that 
will treat serious professional misconduct the act any notary 
thus violating his official duty. 


would seem that the decisions holding that affidavit 
acknowledgment taken over the telephone invalid have 
the right the argument. acknowledgment usually con- 
tains the expression, “personally appeared before me,” 
similar expression, and affidavit the phrase, “sworn before 
me.” these words are given any meaning all, they 
must require that the person making the acknowledgment 
affidavit personally appear before the notary the time the 
transaction. 


Loan Security Bill Lading 


Where bank loans money the security bill 
lading providing that delivery will made only surrender 
the original bill, and the railroad makes delivery without 
the surrender the bill, the bank must file its claim for loss 
writing within six months after the lapse reasonable 


THE BANKING LAW JOURNAL 433 


time for making delivery, required the bill lading, 
lose its right recover. 

This recent decision the Court Appeals Ohio, 
Norfolk Western Railway Co. Cosmopolitan Bank 
Trust Co., 174 Rep. 801. this case appeared that 
the plaintiff bank loaned money Cross Company 
bill lading covering car grain which the Cross 
Company was named consignor and consignee and notice 


was required given company Spartanburg, South 


Carolina. This transaction occurred December 28, 1921. 
After the arrival the shipment Spartanburg was 


the railroad company upon the request the 


consignor-consignee, without requiring the surrender the 
bill lading. claim was filed the bank until July 
26, 1923. 

The bill lading question contained the following 
clause: 


Claims for loss, damage, injury property must made 
writing the originating delivering carrier carriers issuing this 
bill lading within six months after delivery the property, or, 
case failure make delivery, then within six months after 
reasonable time has elapsed. 


reversing the verdict favor the plaintiff bank and 
holding that because its delay filing the claim, the bank 
could not recover, the court said: 


has been held that misdelivery “failure make delivery” 
within the terms the contract. Georgia, Fla. Ala. Ry. Co. Blish 
Milling Co., 241 191, Ct. 541, Ed. 948. 

was held the case Davis, Dir. Genl., John Roper 

loss due misdelivery shipment the carrier not 
included, damage ‘in transit’ otherwise, within the classes cases 
mentioned the second proviso the first Cummins Amendment 
[49 USCA 20], which classes provides that notice 
claim nor filing claim shall required condition precedent 
recovery.” 

was also held the Roper Lumber Co. Case that misdelivery 
not excluded from the effect the notice claim clause bill 
lading: 


THE BANKING LAW JOURNAL 


434 


“Section the Bills Lading Act [49 USCA 90], which 
declares that carrier delivering goods any one not lawfully entitled 
their possession shall liable any one having right property 
possession the goods, etc., does not excuse shipper, whose goods 
were misdelivered, from compliance with stipulation his bill 
lading relieving the carrier from liability claim were not made within 
six months after reasonable time for delivery had elapsed.” 

The bank, from its own testimony, previously quoted, knew 
after the lapse five weeks from the date shipments that the goods 
had been reshipped, and that there was misdelivery, and the terms 
the contract with the railway company was bound make its 
claim within six months from this date, for reasonable time for 
delivery had elapsed” when the bank had knowledge the misdelivery. 
was held the case Davis, Agt., Oswald Taube, 113 Ohio 
St. 499, 149 861, that the time for filing claims runs from the 
time the shipper has knowledge the failure deliver. When 
edge shown, the question notice the railway, whether 
reasonable time for delivery has elapsed, consequence. 


New York Bar Associations’ Statement Bearing 
the Relationship Between Attorneys 
and Bank Fiduciaries 


Charles Burlingham, President the Association 
the Bar the City New York, and Henry Taft, Presi- 
dent the New York County Lawyers’ Association, have 
issued the following joint statement behalf their organiza- 
tions, which has important bearing the relationship be- 
tween members the bar and banks and trust companies 
which act fiduciary capacity: 


For many months committees our Associations Professional 
Ethics and the Unlawful Practice the Law have been considering 
the question the duties member the bar affected their 
professional relations fiduciaries, such trust companies and 
similar organizations. The reports these committees were due 
course brought before the board directors the New York County 
Lawyers’ Association, and the executive committee the Association 
the Bar the City New York. These bodies have given the 
subject most careful consideration, view its great importance, 
and after many conferences, have agreed upon the following statement 
principles: 
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“Persons contemplating the making will the establishment 
trust should fully advised their own counsel before decision 
matters such (a) whether trust should created all, (b) 
what should its duration, (c) whether should revocable 
irrevocable, (d) what qualifications are desirable for executor 
trustee, (e) how many fiduciaries should named, and (f) what 
should the powers, immunities and compensation any such 
fiduciary. 

“Decisions all these points are serious importance and 
many cases irrevocable; and the desires prospective fiduciary may 
frequently conflict with the best interests the testator creator 
the trust the beneficiaries thereof. 

should divided allegiance upon the part the lawyer 
drawing advising with respect will trust agreement. 

“In the judgment the association lawyer should not advise 
prospective testator donor the making will trust 
the lawyer already occupies relationship proposed potential 
fiduciary which might embarrass him advising fully and freely 
all matters involved the formation and terms such will trust. 
Such embarrassment exists where the prospective testator creator 
the trust has come the attorney the instance any person 
institution seeking named fiduciary. 

“Moreover, attorney habitually obtains clients result 
solicitation fiduciary relationships corporate fiduciary, and 
such solicitation known the attorney, acquiescing the 
indirect procurement professional employment and taking the 
benefits thereof. 

“The associations recognize exception foregoing 
principles that past relations trust and confidence may result 
attorney being peculiarly qualified, and consequently under duty, 
advise client regard his will contemplated trust. such 
case may so, irrespective relations with the prospective 
fiduciary, after full disclosure the client requests. 

“Lawyers should refrain from assisting encouraging the 
distribution laymen form wills trust indentures similar 
documents, and should endeavor stop the practice, because the 
danger the use such documents without the revisions and correc- 
tions that are necessary meet the needs and intentions the 
individual client under advice his own 


> 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


FEDERAL RESERVE BANK LIABLE COL- 
LECTING FROM INSOLVENT BANK 


Vann Federal Reserve Bank Richmond, United States District 
Court (E. Virginia), Fed. Rep. (2d) 786 


Federal Reserve bank which, with knowledge that member 
bank insolvent, presents checks upon that bank and collects 
them, will responsible for the amount receiver subsequently 
appointed for the member bank. The fact that the Federal Reserve 
bank was acting agent for collection the matter has 
bearing its liability where appears that made the collection 


with knowledge the drawee’s insolvency. 


Notice motion John Vann, receiver the First National 
Bank St. George, against the Federal Reserve Bank Richmond. 
Judgment for plaintiff. 

Whiting, Columbia, C., for complainant. 

Wallace, Richmond, Va., for defendant. 


GRONER, J.—A part the facts stipulated. addition, 
some oral evidence was taken which not disputed. The case 
follows. March 29, 1928, the Reserve Bank had received from its 
correspondent banks, and had hand for checks drawn 
the First National Bank St. George, amounting $8,985.16, which 
that day mailed that bank for payment. March 30th 
had hand $11,059.19 checks the St. George Bank, which like- 
wise mailed that bank for payment. the same day, viz. 
March 30th, directed the manager its Bank Relations Depart- 
ment, Mr. Garrett, who was then Charleston, C., leave there 
and immediately St. George, and demand the St. George bank 
either payment return the checks contained the two letters 
the 29th and 30th. arrival St. George about 10.30 
March 31st, Mr. Garrett was informed the president the St. 
similar decisions see Banking Law Journal Digest (Third 
Edition) 247, 278. 
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George bank that the bank was not able pay the checks, and the 
same were surrendered Mr. Garrett and the checks themselves noted 
for protest, but notice protest was not mailed the parties said 
checks. The agent the Reserve Bank was then informed that the 
St. George bank was making effort obtain money Charleston, 
C., and that the continued operation the bank would depend 
upon the success that effort. These negotiations having proved 
abortive, the cashier the St. George bank notified Garrett that 
asked his advice. advised that the national bank examiner 
and this the cashier the St. George bank did from Garrett’s 
hotel room, informing the examiner that the board directors the 
St. George bank would meet 8.30 Monday morning (April 2), and 
requesting him come the bank once, stating that they were 
about ready deliver the bank him. The bank examiner was some 
away, and could not arrive time for the director’s meeting 
until little before midday. the meantime Garrett, who was 
unwell and unable return St. George, called upon another agent 
the Reserve Bank the neighborhood report once him and, 
upon his reporting around o’clock, gave him the information had 
with relation the condition the St. George bank, delivered him 
the checks contained the two letters from the Reserve Bank the 
29th and 30th, and requested him all needful things connec- 
tion therewith. This representative the Reserve Bank went the 
St. George bank, and found the bank open and the officers waiting for 
the bank examiner arrive. The representative the Reserve Bank 
presented the checks the St. George bank, and requested payment. 
The cashier the St. George bank thereupon paid (by order the 
funds the St. George bank with the Reserve Bank) $8,027.02 
checks contained the letter March 29, received the checks for this 
amount, but the same time informed him that was unable pay 
any the checks contained the letter March 30th. 

10.30 that morning the St. George bank closed its doors and 
was taken charge the national bank examiner. 

This notice motion brought behalf the receiver the 
St. George Bank against the Reserve Bank recover the amount 
the payment just hereinabove mentioned the ground that the same 
was preference, and was therefore void under the provisions sec- 
tion the National Bank Act (12 USCA §91). The section 
follows: 


transfers the notes, bonds, bills exchange, other evi- 
dences debt owing any national banking association, de- 
posits its all assignments mortgages, sureties real 
estate, judgments decrees its favor; all deposits money. 
bullion, other valuable thing for its use, for the use any its 
shareholders creditors; and all payments money either, made 


q 
7 
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the manner prescribed this chapter, with view the pref- 


notes, shall utterly null and void. 


opinion, the transaction out which the claim here arises 
was directly the teeth this statute. There can doubt that 
the St. George bank was insolvent, not only the time closed its 
doors April 2d, but also the time the letters March 29th 
and 30th were mailed. the the cashier the bank admitted 
its inability pay the ordinary course business checks drawn 
its depositors, but held out the without 
reasonable justification—that might able borrow money from 
another bank Charleston reason why should continue an- 
other twenty-four hours life, and this slim chance the Reserve 
Bank refrained from sending out notice protest the dishonored 
checks the parties interest until the following Monday. Sun- 
day night the faint hope the preceding Saturday was extinguished, 
and the the St. George bank went directly the repre- 
sentative the Reserve Bank and informed him the fact, and his 
presence notified the bank examiner come the bank soon 
could and take possession. was therefore not only the case 
insolvent bank, but full and complete knowledge its insolvency 
the part all concerned. And the effect what was then done with 
knowledge this condition was prefer one creditor the failing 
bank another, that say, enable its depositors whose checks 
aggregated above $8,000 taken and paid, and that extent 
receive their money full, while the depositors whose checks were 
forwarded the letter the 30th well all other depositors and 
ereditors the bank were the extent the payment then made 
prejudiced the application the assets the bank the just and 
equal payment its debts. 

The Reserve Bank, however, insists that, notwithstanding all that 
said above, the payment the checks question was not pref- 
erence because was payment the ordinary course business, 
and was all respects analogous the payment checks de- 
positors made the ordinary course, but after the insolvency 
bank and with knowledge the same the part its officers. 
Whatever rights receiver insolvent bank may have against 
depositor the bank, who without knowledge its insolvency with- 
draws his money day two before failure, not necessary here 
decide, but there can doubt, think, that, there added 
the facts stated the foregoing proposition knowledge the part 
the depositor insolvency, the transaction, even though apparently 
the ordinary course business, would subject set aside 


after the commission act insolvency, contemplation 
thereof, made with view prevent the application its assets 


4 
| 
7 
q 
q 
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and annulled conflict with the statute, for if, sometimes 
happens, knowledge the impending bank given 
favored depositor result which enabled withdraw his 
deposit, the effect such withdrawal would create prefer- 
ence his behalf, voidable and recoverable under the express terms 
the statute. 

is, however, further insisted the Reserve Bank that, all the 
foregoing conceded, still not liable this action because 
was mere agent; that its agency was understood all parties and 
was matter agreement—in fact, the result lawful regulation, 
that say, legal requirement that should act the agency 
for the collection the checks for account which the payment was 
made, and that, having collected the money and remitted the 
owners the checks without notice any claim the receiver 
the St. George bank until after payment, the actual beneficiaries 
the preference rather than itself should required indemnify the 
receiver. The point not without difficulty, and have not been 
furnished with any authority the subject, nor have been able 
put hands any directly point. conclusion, however, 
that the Reserve Bank may not escape this ground. agree there 
doubt that the transaction the Reserve Bank acted wholly 
agent the owners the checks; that say, the member 
banks which had sent them the Reserve Bank for collection. Car- 
son Reserve Bank, 226 App. Div. 225, 197. Federal 
Reserve Bank Richmond Early (C. A.) (2d) 198. 
further agree equally true that, under the rules established for 
the regulation the Reserve Bank, was required accept checks 
upon solvent member banks and present the same for collection, 
and agreement was not liable the depositing bank, except under 
circumstances not necessary detail here, unless collection was made. 

The Reserve Bank this case would have assumed liability, 
therefore, Saturday, the March, had caused the checks 
which payment had been refused dishonored and had returned 
them the depositors, and, while doubtless had right extend 
the period notice dishonor until the following Monday the 
hope and expectation that the bank might then funds pay 
the checks the regular course, had right, opinion, after 
the most explicit proof insolvency the part the St. 
bank, and its inability continue business, either make 
further presentation the checks accept the money—without 
itself assuming liability for its participation tortious act. The 
payment then made was breach trust. was likewise breach 
the statute. this was peculiarly possession the 
representative the Reserve Bank. was obviously also the pos- 
session the cashier the local bank, for the very moment that 
authorized the transfer his bank’s funds the Reserve Bank 


q 
q 
| 
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was awaiting the bank examiner deliver the bank him for liquida- 
tion, and within half hour this was done and the doors the bank 
were closed. is, think, idle say that the bank was the 
moment open and doing business, for the fact was not doing 
business. had received deposits, true, but deposits re- 
had been put through its books, but had been put aside, because 
have done otherwise would have created criminal liability. 

The applicable rule liability the part agent that, 
money has been voluntarily and mistake paid him, and, before 
receives notice the mistake, has paid over his principal, 
will not personally liable therefor. Mechem Agency, 561, 
and cases cited. But, where the element duress forced payment 
knowingly participating unlawful act exists, the rule 
different. such cases the relationship principal and agent does 
not not the extent relieving the agent whose 
personal participating made possible the wrong committed. such 
cases both the principal and agent are wrongdoers, and may sued 
jointly severally. the collection the money the bank was 
violation the statute, and have reached the conclusion that 
was, and the Reserve Bank knew that the effect the payment 
would violate the statute and create preference though did 
not itself profit thereby, the act was obviously wrong, and the party 
participating such wrong may not exonerate himself showing 
that was acting for another. Upon this general subject, see the 
ease Elliott Swartwout, Pet. 137, Ed. 373, which there 
very satisfactory discussion the question the personal liability 
agents the receipt money and the payment thereof the 
principal. See, also, Shearman Redfield Negligence, 112, and 
Wharton Negligence, 535. 

Judgment will for plaintiff with interest and costs, but without 
prejudice the right the Reserve Bank appropriate proceedings 
demand its depositing member banks reimbursement the extent 
its loss. 


LIABILITY BANK DISHONORING CHECKS 


Pascagoula National Bank Eberlein, Supreme Court Mississippi, 
131 So. Rep. 812 


Where bank dishonors checks drawn woman be- 
cause garnishment proceedings have been started against her 
husband, the bank believing that part the money deposited 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1022. 


q 
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the woman’s account belongs her husband, and its action due 
mistake judgment rather than malice, the woman will 
not entitled collect punitive damages. 

The account standing the name amounted 
$294.51. The defendant bank had reason believe that $230.00 
this belonged the husband and, when was served 
with papers garnishment proceeding against the husband, re- 
fused honor the checks and paid the money into court. 
The plaintiff alleged that because the bank’s action she was 
unable make payment the mortgage her home and was 
obliged sell sacrifice, for $3,000 less than she would 
otherwise have received, order prevent foreclosure. the 
trial court the plaintiff received verdict $2,500. appeal 
the higher court held that the proof the plaintiff’s loss the 
sale her home was insufficient and incompetent. 
the lower court was reversed and new trial granted. 


Action Mrs. Martha Eberlein against the Pascagoula Na- 
tional Bank. From judgment for plaintiff, defendant appeals. Re- 
versed and remanded. 

Ford, White, Graham Gautier, Gulfport, for appellant. 

Foster Nailling, Memphis, Tenn., and Mize Mize Thomp- 
son, Gulfport, for appellee. 


McGOWEN, J.—Mrs. Martha Eberlein, the appellee, sued the 
Pascagoula National Bank, the appellant, for refusing honor seven 
checks drawn different times favor various persons and drawn 
her the bank time when she had sufficient money deposit 
the bank pay such checks. being submitted the jury, 
verdict for $2,500 was rendered, and upon that verdict judgment was 
entered accordingly, and the bank prosecutes appeal here. 

One count the declaration was upon the refusal the bank 
honor Mrs. Eberlein’s check for $294,51, which she presented the 
bank, and which was refused because certain garnishment proceed- 
ings. Mrs. Eberlein charges this count that the action the bank 
was willful and malicious, and that the bank held the money for 
period seventeen months. She further charges that the bank was 
notified that this money was kept bank for the purpose paying 
installment her home, and that she had other funds with 
which pay the note, and that, because the bank’s failure honor 
her check, about thirty days after the payment the home was due 
she was forced sell her home sacrifice order prevent 
foreclosure the mortgage thereon; that, the bank had honored her 
check she could have paid off said note and could have sold her home 
price least $3,000 excess what she actually got for it. 
was further alleged special damages that the school authorities 
had threatened force her withdraw her children from school 


442 THE BANKING LAW JOURNAL 


because she was unable pay the tuition, because the bank would not 
pay over her this money her check. After the bank had refused 
her, person, the payment her check, she drew several other checks 
upon this fund, and suit was brought each check. 

The defense offered the bank was the effect that plaintiff 
had recovered judgment against Eberlein, the husband Mrs. 
Eberlein, and February 1925, had caused issued and served 
the bank garnishment writ statutory form, and that the 
date the garnishment the bank knew that Mrs. Eberlein had drawn 
number checks with which pay debts Eberlein 
conducting his filling station business, that knew that just prior 
the date the garnishment Eberlein had sold his entire filling station 
business and had collected the money check the bank from his 
purchaser, and that the following day had deposited cash 
amounting $230 the credit his wife’s account. The bank also 
knew that the account had been opened Mrs. Eberlein the 17th 
day November, preceding the transactions here under review, 
draft drawn Mobile bank her and deposited the name 
Eberlein, The bank promptly filed its answer 
the writ garnishment, categorically denying any indebtedness 
Eberlein, and denied that knew any one who owed him 
had his effects hand, and then, after answering statutory form, 
stated further that there was deposit its bank under the name 
Mrs. Martha Eberlein, agent, the sum $294.51, which her 
husband, Eberlein, had deposited $230; and answered that they 
understood Mrs. Eberlein claimed this money, and asked that she 
brought into court. further set its notice that Mrs. Eberlein 
had promptly appeared the court where the garnishment 
was pending and made claim the money. 

the trial the case, there was much testimony taken which 
unnecessary detail here. There was question but that the checks 
were dishonored. There was dispute the record facts the 
garnishment. There was dispute that the bank acted upon the 
advice its lawyer refusing pay the checks Mrs. Eberlein 
and the manner filing its answer the writ garnishment. 
The trial the garnishment proceeding resulted the lower court 
holding that Mrs. Eberlein, the claimant, was entitled the money 
deposited the bank, and that was not subject the payment 
her husband’s debts. appeal that case this court was 
affirmed. 

First. assigned error that the lower court refused grant 
the peremptory instruction requested the appellant. Appellant’s 
position this that the garnishment writ served upon before 
refused pay any Mrs. Eberlein’s checks authorized dis- 
honor the checks and absolved from liability. will observed 
that the judgment was against Eberlein, the husband, and not 


THE BANKING LAW JOURNAL 443 


against the wife. The garnishment writ was directed against the 
husband and not the wife. The proper answer for the garnishee, the 
bank, have made this case would have been have denied in- 
debtedness, and, thought the facts warranted it, should have 
set answer the garnishment that Mrs. Martha Eberlein was 
indebted the defendant that believed she had effects the 
defendant her possession under her control. This did not do. 
saw fit answer the garnishment writ, pay the amount Mrs. 
Eberlein’s deposit into court, and have her litigate with the plaintiff 
garnishment, who had not sought any affirmative action bring 
any kind suit against her, any manner impound the deposit 
Mrs. Eberlein the bank. The appellant here says reply that 
the attorney the garnishment creditor notified the bank that it, the 
bank, would held liable for any money coming the husband from 
the sale the filling station which came into the hands the bank. 
The evidence shows this case, without dispute, that the garnishment 
ereditor had knowledge that Mrs. Eberlein had deposit the 
bank until the bank voluntarily filed his answer ahead time, 
tendered the money into court, and set the fact that she had 
deposit there. This not answer the proposition that the gar- 
nishment writ sought relief against Mrs. Eberlein, and the bank 
withheld her money and the payment thereof her check its peril. 

The sole purpose the garnishment writ establish and deter- 
mine what money property the garnishee has its hands under 
its control belonging the defendant judgment debtor. Had the 
bank answered accordance with the requirements section 2058, 
Hemingway’s Code 1927, section 2342, Code 1906, the status Mrs. 
Eberlein’s bank account would not have been the subject review, 
and, the bank had answered that believed Mrs. Eberlein had 
money the husband her possession, then the judgment ereditor 
had desired impound the money belonging Mrs. Eberlein, 
would have assumed responsibility therefor its own direct action, 
but the course adopted the appellant here, where did not know 
whom the money belonged, relieved the judgment creditor any 
responsibility Mrs. Eberlein, far the contest her right the 
money was concerned, and far any damage which may have 
her. relies upon section 2067, Hemingway’s 
Code 1927, section 2351, Code 1906, but appellant’s answer was not 
accordance with the proceeding there provided relative the right 
garnishee compel interpleader. This part that section 
especially applicable: ‘‘In such case, the answer admit indebted- 
ness, and the garnishee pay the money into court, shall thereupon 
discharged from liability either party for the sum 
the instant case the garnishee, the bank, did not admit indebtedness 
Mrs. Eberlein, but, the contrary, denied indebtedness, and 
had notice any other claimant. 
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the bank desired protected withholding this money from 
the payment Mrs. Eberlein’s checks, had right demand 
the judgment creditor that procure restraining order, injunction, 
other appropriate process against the bank from court compe- 
tent jurisdiction, which proceeding Mrs. Eberlein would neces- 
sary party; might have demanded bond with surety indemni- 
fying and protecting against all loss, damage, costs, and expenses. 
See section 3883, Hemingway’s Code 1927, Laws 1922, 172. 

The course adopted the bank relieved the judgment creditor 
garnishment from any liability responsibility. The presumption 
was that the money deposited the bank the credit Mrs. Martha 
Eberlein, agent, was the money Mrs. Eberlein, and was its 
duty pay out the money upon properly drawn check. The fact 
that she attached the word after her signature making the 
deposit and drawing checks did not create any liability against the 
bank this case. See section 3882, Hemingway’s Code 
are therefore the opinion that the court properly refused the per- 
emptory instruction, being the opinion that People’s Bank 
Smith, Miss. 753, So. 428, Am. St. Rep. 618, does not apply 
this case from any viewpoint. 

Second. The court below gave instructions behalf Mrs. Eber- 
lein, which permitted the jury assess against the bank punitive 
damages. think, without detailing the evidence except above 
stated, that under the rule announced this court punitive damages 
were improper this case, and that respect think the giving 
the instructions allowing the jury assess punitive damages affected 
the verdict this case, and was injurious and harmful the appel- 
lant bank. this element think the evidence does not show 
any fraud, malice, oppression the part the bank; was simply 
mistake judgment its course procedure the situation 
and under the circumstances which surrounded the bank the time 
the check was dishonored. the case Grenada Bank Lester, 
126 Miss. 442, So. this court held that wrongful dishonor 
bank will not justify damages for embarrassment and 
humiliation the injured depositor, unless characterized malice 
oppression warranting punitive damages. 

Third. think the evidence this case wholly fails substan- 
tiate the allegation the declaration that Mrs. Eberlein was 
sell her place. The strongest term used her her evidence, 
and the only evidence, that payment was due paid her 
the bank because proceeding had been instituted determine which 
two claimants was the owner the mortgage her property, 
wherein she said that the payment was due and that she had been 
sell her property. Her testimony that her vendee, 
within short time following the purchase, made profit $2,500 
was incompetent. There was effort show the market value the 
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house, nor there any evidence show that the appellee was forced 
sell the house the time and the manner which she did 
voluntarily sell her home. may well thought that she sold 
make profit herself, which she admits she made, rather than 
believe that she was forced make sale; fact, she does not testify 
that she was make sale, but only that she was advised 
sell. The evidence her vendee’s profit later day was evidence 
special loss her. the jury found verdict for $2,500, and 
that the profit which she said her vendee made, may well con- 
clude that the jury adopted this the basis for its verdict this 
ease. This evidence was incompetent, and should not have been given 
the jury, and was permitted offered over the objection 
the appellant. 

For the errors indicated, this case will remanded the lower 
for another trial. 

Reversed and remanded. 


SURETIES NOT LIABLE BOND SECURING 
PUBLIC DEPOSITS GIVEN CONTRARY 
STATUTE 


Board Commissioners Bourbon County Miller, Supreme Court 
Kansas, 294 Pac. Rep. 863 


Where statute provides that officers charged with the 
duty requiring security for funds deposited banks shall not 
require bond from bank participating the depositors’ guar- 
anty fund the state, sureties the bond given bank which 
participates the guaranty fund secure county funds are not 
liable the bond. 


Action the Board County Commissioners Bourbon County 
against Miller and others. Judgment for plaintiff, and defend- 
ants appeal. Reversed and remanded, with 

Keene, Ft. Scott, for appellants. 

Fred Bayless, Ft. for appellee. 


DAWSON, J.—This was action bond given defendants 
secure county deposits the Midwest State Bank Ft. Scott. The 
bank failed and county funds amounting $48,543.55, were not forth- 
coming lawful demand. Since the bank failure, however, the county 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 167. 
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has received $12,149.60 dividends, which reduced the alleged liabil- 
ity defendants $39,243.23, with interest, for which sum plaintiff 
prayed judgment. 

The terms the bond sued read: 


the Midwest State Bank Fort Scott, Kansas, Kansas 
corporation, desires county depository for the fund Bourbon 
County, Kansas, and 

the Midwest State Bank desires protect Bourbon 
County, Kansas, against loss depositing county money 
said bank; 

the undersigned hereby bind ourselves Bourbon 
County, Kansas, the sum Eighty Thousand ($80,000) Dollars. 

condition the above bond that the said Midwest State 
Bank shall promptly pay the check draft the Treasurer 
said county, any all money deposited said bank said county 
from time time, and the said Midwest State Bank shall pay 
them this bond shall void; otherwise remain full and 
effect. 

the undersigned hereby agree protect and hold harmless 
Bourbon County, Kansas, against loss occasioned the depositing 
said county money said bank. 

our hands this 10th day December, 1926, 

Attest: 
Bean, 


Midwest State Bank, 
Miller, 
Perry, 
Lee Miller, 


Indorsed back follows: 


Board Co. Com. 
Harry Drum, 


their answer, defendants admitted the execution the bond and 
other matters present concern, but alleged that the time the 
bond was given the Midwest State Bank was participant the Bank 
Depositor’s Guaranty Fund the state Kansas, and that the 
funds were protected that fund, and: ‘‘These defendants each 
further alleges that the said plaintiff required from the said The Mid- 
west State Bank Fort Scott, Kansas, and from these defendants the 
said bond, copy which attached Plaintiff’s Amended Petition 
and the said plaintiff would not permit funds Bourbon County, 
Kansas, remain deposit the said The Midwest State Bank 
Fort Kansas, thereafter deposited said bank unless 
the said bank executed and delivered said plaintiff the said bond 
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Defendants concluded with plea that the bond sued was with- 
out consideration, and made and executed violation statute, and 
therefore void and not binding defendants. 

Plaintiff’s motion for judgment this answer was sustained, and 
defendants appeal. 

The statute relied defendants was enacted time when 
legislative confidence the efficacy the Bank Guaranty Law was 
little less than sublime. reads: 


That all officers this state having the custody 
township, city school funds, who may charged law 
with the duty requiring bonds for the security such 
funds, when deposited banks trust companies this state, shall 
not require such bonds from banks trust companies participating 
the bank depositors’ guaranty fund the state Kansas, from 
banks trust companies whose entire deposits are guaranteed 
bond indemnity issued any surety company authorized the 
insurance commissioner this state, whenever such funds are pro- 
tected such guaranty fund surety company bond indemnity. 
[L. 1915, ch. 90, §1; March 2.] 

Any officer violating any the provisions section 
this act, upon complaint made any person interested: the 
attorney the county which such officer has his office 
resides, shall removed from his office, and made the duty 
such county forthwith commence and prosecute action the 
district court his county for his removal, and upon conviction 
thereof such court shall, its decree, remove such officer from his 
office and declare said office vacant. [L. 1915, ch. 90, §2; March 2.]”’ 


Defendants stress the allegation their answer which averred 
that plaintiff required the bank and these bondsmen give the bond 
sued on; that they had choice but give the funds 
were permitted remain deposit; and that the motion for 
judgment, being the equivalent demurrer, conceded the truth 
that allegation. 

Defendants invoke the ancient maxim, ‘‘Ex pacto illicito non oritur 
illegal contract action arises. They cite wealth 
Kansas cases which defendants’ counsel seem discover con- 
trolling analogy the case bar. Mason Kan. 
105, 76, 548, Am. St. Rep. 327, which was 
action recover written obligation concerning the sale and. 
exchange patent right which did not recite that had been 
for patent and where the vendor had not filed copy 
his letters patent with the clerk the court required statute, 
was declared: ‘‘The general rule that courts will not enforce con- 
tracts prohibited statute, allow the recovery money prop- 
erty paid delivered pursuance them, does not apply vendees 
patent rights, for whose protection the statute was Syl. 
par. 
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Pinney Bank, Kan, 223, 119, Ann. Cas. 331, 
was said: ‘‘Where statute expressly provides that violation thereof 
shall misdemeanor, contract made direct violation the 
same illegal, and there can recovery thereon, although such 
statute does not express terms prohibit the contract, nor pronounce 

similar case, Ridgway Wetterhold, Kan. 736, 153 490, 
was said: ‘‘No recovery can had quantum meruit for services 
rendered under contract prohibited statute.’’ Syl. par. 

Morris Firemen’s Ins. Co., 121 Kan. 482, 247 852, 
696, the defense action policy insurance against 
theft which covered stolen automobile, was held that, the plain- 
tiff had obtained the automobile sheer disregard the statute regu- 
lating the sale secondhand automobiles, the insurance contract could 
not enforced. 

School District Roanoke State Bank, 126 Kan. 122, 267 35, 
was held that, where school district treasurer deposited the dis- 
trict’s funds bank and exacted bond favor the district for 
their return, and the bank failed, and where such deposit was un- 
authorized law and the treasurer was personally responsible for the 
funds, and the district had statutory action against him for their 
recovery, held that the cause action attempted stated 
the school district and its treasurer, plaintiffs, against the obli- 
gors the bond given the insolvent bank, was subject demurrer, 
and the trial court’s ruling thereon was correct. 

The case Ewing Halsey, 127 Kan. 86, 272 187, also cited 
defendants, was action for breach contract conduct 
exhibition circus airplanes Sunday where the receipts for admis- 
sions the circus constituted the consideration. This court held that 
action for damages would lie for breach contract which re- 
quired the defendant violate penal statute perform it. 

the leading cases this general subject—hundreds them—all 
the effect that every contract made violation law void, that 
maintained. 

diligent search the law books discloses nothing qualify this 
general rule. The nearest approach that have been able 
discover own early case Bemis Becker and others, Kan. 
226, 250, where the validity certificate for share drawing 
town lots Wyandotte city was question. The statute govern- 
ing matters provided that before any such drawing should 
undertaken plat the proposed townsite with appropriate details 
should recorded the office the register deeds. that case 
that formality had been disregarded. This court said: ‘‘Contracts 
contravention statute are not held unless the court, 
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from examination the statute, shall judge such have been the 
intent the Legislature, though such intent will presumed, unless 
the contrary can fairly inferred.’’ Syl. par. 

the time the statute relied defendants was enacted there 
could not two opinions about the legislative intent, about the 
policy which lay behind its enactment. The bank guaranty act 
that time had become political fetich, and doubt its efficacy 
carry the banks through any sort financial stress was little short 
heresy. The courts had part that curious chapter the 
state’s history except affirm and uphold the power the Legisla- 
ture enact such legislation. now our duty uphold the com- 
plementary features that statute invoked the defendants. The 
bond sued was given violation its terms, consequently 
action can maintained thereon. 

The judgment the district court reversed, and the cause re- 
manded, with instructions set aside its ruling the demurrer and 
enter judgment for defendants. 


SURVIVOR NOT ENTITLED SAVINGS 


DEPOSIT 


Johnson Savings Investment Trust Co. East Orange, Court 
Chancery New Jersey, 153 Atl. Rep. 382 


Where person deposits money savings account her 
name ‘‘in trust for’’ another, the latter will not entitled the 
deposit the death the depositor, unless shown that the 
depositor delivered the passbook the beneficiary made some 
positive declaration showing that absolute gift trust was 
intended. 


Suit Eliza Johnson, administratrix the estate Drusilla 
Jones, against the Savings Investment Trust Company East 
Orange and another. for complainant. 

Grosso, Brundage Anderson, Orange, for complainant. 

Howe Davis, Orange, for defendant, Betty Harrigan. 


CHURCH, C.—This suit brought the administratrix 
the estate Drusilla Jones determine the ownership moneys 
deposited her the Savings Investment Trust Company East 
Orange. The account was opened follows: Investment 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 356. 
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Trust Company account with Mrs. Drusilla Jones, trust for 
Betty 

Betty Harrigan claims ownership the account, first, the 
ground that the time its opening Drusilla made absolute gift 
inter vivos. The facts the case are that prior November 27, 1929, 
Drusilla had savings account the Orange Savings Bank. that 
date she withdrew the moneys check and deposited them stated. 
Thereafter two withdrawals were made, and one deposit. Vouchers 
required the bank were signed ‘‘Drusilla Jones her One 
witness says that least one occasion Mrs. Jones presented the 
bank book unaccompanied any person, and the bank teller witnessed 
her mark, Henry Mayo, the father defendant (Betty Harrigan), 
testifying statements made Drusilla said: ‘‘She said she 
made over trust for Betty and Betty would have everything 
her death, that what she said. She would reward her death; 
that she wanted Betty have this money after she died; that she, 
Drusilla Jones, was have right use the money while she lived, 
but was Betty when she died.’’ Betty Crawford, witness 
for the defendant, said: ‘‘She said that she wanted Betty have 
everything whenever she 

Without citing numerous authorities, perfectly clear that this 
does not constitute gift inter vivos. There absolute donative 
intention. There actual delivery the subject-matter the 
gift, and the donor did not strip herself all ownership and dominion 
over the subject matter the gift, although may true that the 
bank book was the possession Betty considerable part the 
time. need only quote Crane Crane, 100 Eq. 400, 135 
782. Drusilla was widow, earning her own living. The bank account 
constituted all the property she had. without the evidence 
above stated, think highly improbable that she would have given 
away her only means support. was, anything, attempt 
make testamentary disposition manner not accordance with 
the statute wills and therefore invalid. may noted here 
that, although Betty had possession the bank book least some 
part the time, Drusilla had other times. 

The next point raised counsel for defendant that there was 
completed trust favor Betty Harrigan. There nothing 
the answer alleging such defense. However, not think would 
avail even had been properly pleaded. There must some un- 
act declaration showing intention create trust. 
Court Errors and Appeals, was said page 781 
267, 268, the words Vice Chancellor Garrison: the 
the many cases which have dealt with the intention with 
respect gifts and trusts, have refused lay down any arbitrary, 
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inflexible rule, they substantially agree that something more neces- 
sary with respect deposits banks than the mere opening the 
account the name the depositor trust for another. This may 
have been done for any one number reasons, each without 
donative purpose. There must some unequivocal act declaration 
clearly showing that absolute gift trust was 

‘Vice Chancellor Backes said National Newark Essex Banking 
Company Rosahl, Eq. 74, pages and 76, 128 586, 
587: ‘‘The distinction between trusts thus created and transfers 
Eq. 721, 103 Am. St. Rep. 790, Ann. Cas. 49, upon 
which the administrator relies, that the one the property im- 
mediately passes out the donor, while the other remains him 
and passes death. The doctrine that case, pointed out 
‘applies the disposition his lifetime property which will 
the donor the time his death, the tradition take place 
after death. can have application case where the 
grantor has his conveyance divested himself his property his 
lifetime.’ The courts have frequently upheld such trusts against 
attacks that they were testamentary. Green Tulane, Eq. 
169, See, also, New Jersey Title Guarantee Trust Co. 
Archibald, Eq. 82, 108 434; Kaufman Edwards, 
Eq. 554, 113 598; Dunn Houghton (N. Ch.) 71. 
When, however, plainly appears that revokable trust take effect 
enjoyment the death the trustor was created evasion the 
statute wills, equity will decline enforce 

shall, therefore, advise decree favor the complainant. 

Before this opinion, wish attention another 
phase this matter. quote the following extract from the brief 


Drusilla Jones went the Savings Investment Trust 
Company East Orange November, 1928, and opened ac- 
count her own name, ‘Trustee for Betty Harrigan,’ she went 
the profound happiness that nobility purpose alone can give, with 
heart warmed the glow benevolence, and with the consciousness 
that she had repaid long years unselfish service and devotion 
the utmost limits her ability express her gratitude. She was 
expressing her appreciation, not merely words, (which nothing) 
but acts intended give Betty Harrigan all she had. least 
that’s what she thought she was doing. But did she so? was 
she only mistaken thinking she had done so? 

what this cloud which casts its gloom across her expressed 
purpose and threatens obscure completely? the ominous 
shadow the law which dooms her plan disaster? only 
imaginary ghost which has real existence and which will fade away 
upon being courageously faced? 

the law—the alleged embodiment reason—assist accom- 
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plishing the lawful and expressed designs human beings, conceived 
kindness and goodness heart, and carried out completely 
ordinary mind could think the law only sardonic 
joke, laughing mirthlessly frustrates noble human purposes, and 
which gives contrary meaning human intents; which says, ‘This 
thing which you think you have done, you have not done; this thing 
that seems mean one thing, fact means exactly the reverse. Your 
friends who have been kind you and who have done things for you 
and whom you thought give your property, will get none it; 
your relatives, who for years ignored you and did nothing for you and 
whose greed you sought thwart, and who would not pay penny 
for single flower lay your grave, will get all your money.’ One 
imagine the ignorant layman, confronted with such situation, 
snorting contemptuously, ‘So that’s the law! Well, may law, 
but certainly isn’t justice!’ 


This violation the fundamental rules concerning the draw- 
ing briefs. the name implies, brief should succintly state the 
the cite the law which the deems applicable 
these facts, and briefly make what argument seems necessary the 
application the law sees the facts they appear. 
Bombast the kind above quoted frivolous, unnecessary, and im- 
pertinent. wastes time, throws light whatever the matter 
under discussion, and not appropriate the serious consideration 


twenty-five typewritten pages interspersed with surplusage this 
character. 


PERSONAL LIABILITY FOR EXCESSIVE LOANS 


Smith, Superintendent Banks, Harrison, Supreme Court South 
Dakota, 235 Rep. 123 


The officers and directors bank who knowingly purchase 
worthless paper with the bank’s funds and allow stockholders 
borrow excess fifty per cent. the bank’s stock 
(contrary the South Dakota Revised Code, 8980, 8990) are 
personally liable for any loss resulting. 


Action Smith, state superintendent banks, charge 
the Citizens’ State Bank Alexandria, for the purposes liquida- 
tion, against Robert Harrison and others. From order over- 
ruling demurrer the complaint, defendants appeal. Affirmed and 
remanded, with directions. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 904. 
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Morgan Eastman, Mitchell, for appellants. 
Danforth Seacat, Mitchell, for respondent. 


POLLEY, J.—This appeal from order overruling 
demurrer the complaint. 

The defendants Twamley, Flannagan, Heller, Johnson and Martin 
were directors the Citizens’ State Bank Alexandria. Defendant 
Harrison was the president, and defendant Wood was the 
said bank. Said bank became insolvent, and about the 20th day 
January, 1924, suspended business, and was taken over the 
plaintiff, Smith, superintendent banks, for liquidation. 
The capital stock the bank was $25,000. 

The complaint purports state three causes action, the first 
which predicated upon losses the bank occasioned alleged 
violation the provisions section 8957, 1919. That re- 
sult such violations the president and cashier were permitted to, 
and did, purchase certain note for $6,000, and paid $6,000 the 
bank’s money therefor, and which note said officers knew the time 
they bought absolutely worthless and that the 
other defendants knowingly permitted the purchase the said note 
and negligently failed make any effort recover said $6,000, and 
that because such negligence the whole sum $6,000 was lost the 
bank and its stockholders and the bank. these allega- 
tions are true, and the demurrer admits that they are true, plaintiff 
entitled recover that cause action. 

For his second action plaintiff alleges that defendants per- 
mitted the stockholders said bank become indebted said bank 
sum excess per cent. the capital stock thereof. That 
each the defendants knowingly participated the making such 
excess loans, and that reason such loans defendants are indebted 
plaintiff the sum $9,653.07. ‘These allegations constitute 
cause action against defendants for such amount the evidence 
shows due because such excess loans. Sections 8980 and 8990 
1919. Farmers’ State Bank Youngers, 592, 200 
1019; Ranchman’s State Bank Lenning, 250, 220 
485. 

The third cause action set out the complaint predicated 
upon the same note that the basis recovery the first cause 
action. This note disposed what said relative the first 
action, and nothing further relative such note need said. 

The capital stock the bank being $25,000, the most that could 
legally loaned the stockholders was $12,500. Section 8980. The 
total indebtedness the stockholders the bank was $16,475, 
excess $3,975, for which, conceding the allegations the complaint 
true, the defendants are personally liable, and for which plaintiff 
entitled judgment. Sections 8980 and 8990, 1919. 
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The order appealed from affirmed, and the cause remanded 
the trial court for further proceedings. 

this case the order appealed from allowed the defendants 
days from the date the order which answer, but taking 
their appeal defendants furnished bond for stay proceedings; 
therefore they have been default since the expiration days 
after the entry the order appealed from, and, such further pro- 
ceedings may had the trial court, that court will governed 
what said this court Davison County Watertown, 


BANK NOT LIABLE FOR CASHIER’S ACT 


Bank Occoquan, Inc. Davis, Supreme Court Appeals 
Virginia, 156 Rep. 367 


Where depositor bank constitutes the bank’s his 
agent make loans for him, the depositor cannot subsequently 
hold the bank liable for losses which result. 


Action Davis against the Bank Occoquan, Ine. Judg- 
ment for plaintiff, and defendant brings error. Reversed and rendered. 

Walter Tansill Oliver, Fairfax, and Thomas Lion, 
Manassas, for plaintiff error. 

Didlake, Manassas, for defendant error. 


GREGORY, J.—W. Davis instituted this action against the 
Bank Occoquan, Incorporated, for $1,260. verdict was rendered 
his favor and judgment entered thereon. The now before 
this court for review upon writ error. 

Davis, who was traveling salesman, 1921, became depositor 
the bank and continued such until 1926. During this time James 
Barbee was the cashier. The account between Davis and the bank 
was properly kept the bank, but bank statements were not rendered. 
Davis verbally authorized Barbee honor checks not drawn him- 
self, and debit slips were, various times, charged his account. 
Several withdrawals were made Barbee from Davis’ account, and 
the money taken was loaned the Swan Point Canning Company, 
partnership consisting Barbee and Dr. Hornbaker. Barbee was 
discharged the bank August 11, 1926, and November 1926, 
went the home Davis and left with him note the Swan 
Point Canning Company, payable Davis six months for $1,260. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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Davis the note the bank and attempted discount it, but 
the bank refused handle it. After the bank had refused discount 
the note, Davis told Brunt, the cashier then employed the bank, 
that would hold the bank responsible for the payment the note. 
This November 1926. Nothing further occurred after 
that time until April, 1927, when Brunt, the new cashier, sent Davis 
statement his account and inclosed with the several debit slips, 
which had been charged his and which represented the 
withdrawals made Barbee, the proceeds which had been loaned 
the Swan Point Canning Company. From April, 1927, the time 
the statement was sent Davis, did nothing until August, 1927, 
when made formal demand the bank, through his attorney, for 
the money which had been withdrawn and loaned Barbee. 
Shortly thereafter, this action was brought. 

There are several assignments, but, our view the case, 
only necessary decide whether matter law Davis, any 
event, entitled recover. 

The testimony brief, and there serious conflict between Davis 
and Barbee, the former cashier, but, view the verdict the jury, 
needless attempt reconcile their testimony. For the purpose 
what here stated, will assume that the testimony Davis 
true, and that has given the correct version the transaction. 

the transactions, which Barbee had with the Swan Point Can- 
ning Company, were had behalf Davis and for his benefit, and 
were either authorized ratified him, then, event, 
entitled recover the bank. 

find, from the testimony Davis, that 1924 verbally 
authorized Barbee withdraw from his bank account $600, and lend 
one Pierce; that authorized Barbee, 1922, withdraw from 
his bank account $300, and lend Carl Davis; that approved 
and ratified another loan made the same manner 1926 for $100, 
Hamill; that verbally authorized Barbee during 1924 and 
1925, charge his account more than thirty checks drawn 
Beach, aggregating more than $700. These withdrawals were 
effected Barbee, the use debit slips, which were from time 
time, the money was withdrawn, regularly charged Davis’ ac- 
count. Davis further testifies that during 1924 and 1925 and part 
1926 drew interest from Barbee loan approximately. 
$1,200; that the interest was payable semiannually, and that 1925 
Barbee told him had loaned from his bank account $1,200. Davis 
further testified that did not know who the borrower was, but that 
did not question the loan. further testified that, shortly after 
Barbee left the bank 1926, upon Brunt, the new 
and told him the $1,200 loan and asked find the note evidencing 
this loan, but Brunt could not find it. told Brunt that did 
not know whose note was, but suspected, however, that was 
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note the Swan Point Canning Company. further testified that 
when Barbee brought the Swan Point Canning Company note for 
$1,260 his home November 1926, asked Barbee for security, 
but Barbee said that the canning company had sufficient assets pay 
its debts; that did not report the bank that Barbee had wrong- 
fully withdrawn his funds, and that took the note evidence 
the loan. admits that April, 1927, account was rendered 
him the bank showing the withdrawals and inclosing the debit slips, 
which had been charged his account and loaned Barbee the 
canning company; that knew the amount the loan before 
received the note 1926, because had been drawing per cent. 
interest it; and that had full knowledge all the facts from 
April, 1927, but did not make demand the bank from that time 
until August, 1927, when his attorney wrote the bank. 

From his testimony clearly appears that constituted Barbee 
his agent charge his account checks Beach; with- 
draw from his funds, and make loans for him. also 
appears that the loan question had been made for him 1924, 
which had been drawing interest, and that not until August, 1927, 
did make any complaint the bank that these withdrawals were 
being charged his 

Under such circumstances, matter law, not now en- 
titled recover the bank for the money loaned Barbee the 
Swan Point Canning Company. The bank was not fault. 

The result that Davis now has note made the partnership 
the Swan Point Canning Company, payable himself, which 
can institute his action for the the amount the loan 
due him. The bank certainly not entitled the note. not the 
holder the payee, and has claim against the Swan Point 
Canning Company. 

The acts and conduct Barbee, who was the agent Davis, even 
though transcended his authority this particular instance, have 
been ratified Davis, and bound the contract, which was 
made for his benefit and from which has been receiving the benefit 
(receiving interest) since 1924. 

The conduct Barbee, carrying the irregular transactions 
detailed the evidence this case, imputed the bank. 
The bank had knowledge these things. The contracts loans 
were being made for the benefit Davis and Barbee, and not for the 
benefit the bank. Under such the knowledge and 
Barbee cannot imputed the bank. 

the People’s National Bank Morris, 152 Va. 814, 148 
828, 830, this repeated with approval: ‘‘The truth 
that where agent, though ostensibly acting the business the 
principal, really committing fraud, for his own benefit, act- 
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ing outside the scope his agency, and would therefore most 
unjust charge the principal with knowledge it.’’ 

may assumed that the loan question was not authorized 
Davis, yet, when he, with knowledge the facts, failed neglected 
promptly disavow the acts Barbee, which the latter tran- 
scended his authority, Davis made Barbee’s acts his own. Winston 
Gordon, 115 Va. 907, 756. addition this, Davis began, 
1924, receiving benefits from the contract now claims was un- 
authorized. received interest this loan 1924, 1925, and part 
1926. principal, after accepting the benefits unauthorized 
contract made his agent, cannot subsequently repudiate it. 

the case Piedmont, Co. Buchanan, 146 Va. 617, 131 


settled doctrine that principal may ratify the voidable acts 
his agent, and such ratification may express implied. And 
where, after discovery such acts, the principal, with full knowl- 
edge the facts, acts such manner unmistakably indicate 
that intends avail himself the benefits the contract made 
the agent, will deemed have ratified such acts their 
Southern Amusement Co. Ferrell, Bledsoe Furniture 
Co., 125 Va. 429, 716. 


There doubt that Davis had knowledge the facts. 
knew the loan had been made because accepted the interest thereon. 
The judgment reversed and the verdict set aside. Judgment 
now rendered for the Bank Occoquan, Incorporated. 
Reversed. 


ADMINISTRATOR NOT LIABLE FAILING 
CLOSE MARGIN ACCOUNT 


Lazar’s Estate, New York Surrogate’s Court, County Bronx, 
247 Supp. 230 


Where decedent leaves brokerage account, consisting 
high grade securities, protected eighty per cent. margin, his 
administrator not personally liable for the loss occasioned 
sharp decline the market, because neglected for four months 
close the account, appearing that the administrator acted 
good faith and the advice his broker. 


Proceeding for the judicial settlement the account proceed- 
ings Adolph Lazar, administrator Mary Lazar, deceased, 
which Arthur Lazar and another filed objections. Objections dismissed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 396. 
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Anderson, Moss Merrell, Brooklyn, for administrator. 

Winifred McLaughlin, New York City, Special Guardian 
for Helen Lazar. 

Alex Mutterperl, Brooklyn, for objectant Arthur Lazar. 


HENDERSON, S.—The administrator herein was the husband 
the decedent. Objection made his account the son and the 
special guardian for the daughter, who are the only next kin. They 
seek surcharge the administrator with the sum $8,004.61 which 
they allege was the estate reason the negligence the 
administrator. 

The decedent died June 12, 1929, and letters administration 
were issued June 18, 1929. The bulk the estate consisted 
securities held margin stock brokerage account. The margin 
was over per cent. The sum $8,004.61 the difference between 
the market value the securities the date decedent’s death and 
the amount realized upon their sale October 30, 1929, and Novem- 
ber 13, 1929. admitted that the administrator acted good 
faith. The objectants allege that the administrator was negligent 
not liquidating the brokerage account and the estate suffered loss 
reason such negligence. 

the duty the administrator convert the assets the 
estate into money within reasonable time after his appointment. 
What constitutes reasonable time depends upon the circumstances 
each case. arbitrary period can fixed within which the ad- 
ministrator must act, conditions vary each case, and only 
required exercise the discretion, diligence, and prudence which 
intelligent man would exercise similar fiduciary capacity. 
did not make these investments; found them among the assets. 
was speculative account high-grade securities held con- 
servative margin. The account, when took over, had its inherent 
risk loss and its possibility profit. was his duty liquidate 
within reasonable time for the best interests the estate. When 
sell was matter judgment. was through fault his 
that was required make such decision. The test applied 
is, Was discreet, diligent, and prudent? stocks continued 
rise for over four months, and then dropped suddenly and sharply. 
all very well say that the administrator should have sold while 
the market was still rising. This mere matter reading the 
market quotations the past. His judgment was error, but such 
error does not make him negligent. consulted with his broker 
and believed that later sale would more advantageous the 
estate. The break the stock market with its precipitous decline 
the price securities could not have been reasonably anticipated 
the administrator. was unusual occurrence, for such general 
and severe decline has ever before. Many shrewd and in- 


| | 


THE BANKING LAW JOURNAL 459 


telligent men large affairs were unprepared for and did not 
anticipate it. find that the handling the brokerage account herein 
the administrator does not indicate lack prudence, intelligence, 
diligence, and discretion, and that did not delay unreasonable 
time liquidating the account. Matter Thompson, Misc. Rep. 

The objections Arthur Lazar and the special guardian are 
dismissed. Settle decree accordingly. 


BANK TAKING COLLATERAL FOR CHECK 
GIVEN CLEARING 


Smith, Superintendent Banks, First National Bank Sherman, 
Supreme Court South Dakota, 235 Rep. 361 


clearing transaction, where the debtor bank 
lateral secure its draft given settlement the clearing bal- 
ance, and subsequently fails, the creditor bank will not entitled 
retain the security, since the transaction violates section 8984 
the Revised Code South Dakota which provides that bank 
shall give preference any depositor creditor pledging 
the assets the bank collateral security. The transaction does 
not constitute loan within the same section, which provides that 
any bank may borrow money for temporary purposes and may 


pledge its assets security therefor. 


Action Smith, superintendent banks, and charge 
the Farmers’ Savings Bank Sherman, against the First National 
Bank Sherman. From judgment for plaintiff, and from order 
denying motion for new trial, defendant appeals. Affirmed. 

Warren Fairbank, Sioux Falls, for appellant. 

Bielski Elliott, Sioux Falls, for respondent. 


CAMPBELL, J.—The facts this case are undisputed. During 
and prior October, 1925, the Farmers’ Savings Bank Sherman 
(hereinafter called the Farmers’ Bank) was state bank operating 
D., and the First National Bank Sherman (hereinafter 
the National Bank) was national bank, operating the same 
town. These banks had been accustomed clear with one another. 
The latter part September first part October, 1925, pub- 
lished report the Farmers’ Bank indicated that its reserve was ex- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 127. 
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tremely low and much under the legal limit. This situation was dis- 
shortly thereafter meeting the directors the National 
Bank, and they instructed the cashier the National Bank that 
future clearings with the Farmers’ Bank, when the clearing balance 
was favor the National Bank, should insist upon receiving 
either cash guaranteed check therefor. 

The previous custom had been accept settlement the clearing 
balance draft upon some outside bank, and the Farmers’ Bank had 
usually settled its clearing balance giving draft upon the Security 
National Bank Sioux Falls, D., the Pipestone National Bank 
Pipestone, Minn. October 21st the National Bank had for 
and collection checks drawn upon the Farmers’ Bank 
gating approximately $2,400. The cashier the National Bank pre- 
sented these checks the Farmers’ Bank, and, pursuant the in- 
structions his directors, demanded either cash guaranteed check 
therefor. The officers the Farmers’ Bank were unable (or least 
unwilling) comply with this demand, and the cashier the Na- 
tional Bank took the checks away with him. That evening there was 
meeting between the president and cashier the National Bank and 
the vice-president the Farmers’ Bank. The officers the National 
Bank stated that they were longer willing accept drafts upon 
out town banks settlement checks upon the Farmers’ Bank 
which they presented that bank for collection and payment; that 
they would either have have cash for such checks when presented, 
or, was desired that they should continue accept drafts there- 
for, they would have have some security; that, their demands 
were not acceded to, they would return the checks the parties from 
whom they had received them for collection. 

After some discussion, the vice-president the Farmers’ Bank 
agreed assign the National Bank certain promissory note 
the principal sum $4,000 executed one Locke and wife the 
Farmers’ Bank, together with real estate mortgage securing the 
same, held said National Bank collateral security guar- 
antee the payment such drafts the National Bank might take 
settlement checks drawn upon the Farmers’ Bank which the Na- 
tional Bank received from its customers and presented the Farmers’ 
Bank for collection and payment. 

Pursuant that agreement, the morning the 22d the Farm- 
ers’ Bank turned over the National Bank the Locke note and duly 
executed and acknowledged assignment the mortgage securing the 
same. This having been done, the cashier the National Bank again 
presented the Farmers’ Bank the checks upon the Farmers’ Bank 
aggregating $2,400 which had been presented the previous day, and 
accepted draft for the amount thereof. This draft was sent through 
the regular channels, and was cleared and paid due course. Again 
the 22d and the 23d and 24th October checks upon the Farm- 
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ers’ Bank were presented said bank for collection, and payment 
the National Bank and drafts were given therefor, all which drafts 
were honored due course. 

October 26, 1925, the National Bank presented the Farmers’ 
Bank for collection and payment checks drawn the Farmers’ Bank 
aggregating $458.60, and for such checks draft upon the 
Security National Bank Sioux Falls for said amount. This draft 
was not paid when presented, and, after having been several times 
presented and never paid, was finally returned the National Bank 
the Farmers’ Bank did not have the Security National 
Bank Sioux Falls sufficient funds for the payment thereof. 

October 27th, 28th, 29th and 30th checks were presented the 
National Bank the Farmers’ Bank for collection and payment, 
drafts were given for the amount thereof, and each said drafts was 
honored and paid due course. October 31, 1925, the National 
Bank presented the Farmers’ Bank for collection and payment 
checks drawn said bank, and received therefor draft drawn 
the Pipestone National Bank the amount $1,038.16. This draft 
went through the usual channels, but was not honored presentation, 
and was protested for nonpayment, the protest fees amounting $1.79. 

November 1925, the Farmers’ Bank was and taken 
over the superintendent banks for liquidation insolvent 
bank. 

When payment was refused upon the draft October 26, 1925, 
upon the Security National Bank for $458.60, the National Bank did 
not treat such refusal payment final dishonor the draft, and 
did not charge back the customers from whom the same had been 
received the checks which had presented for collection and payment, 
and settlement which the draft had been given. Whether not 
the circumstances were such that the National Bank would have been 
justified, matter law, charging back the amount these 
checks against the respective accounts its several customers from 
whom the same had been received when payment the draft was first 
refused, cannot ascertained from the record this case. any 
event, did not so, but continued its efforts, which ultimately 
were unsuccessful, collect the draft. 

When the draft upon the Pipestone National Bank the amount 
$1,038.16, given October 31, 1925, settlement for checks pre- 
sented for collection and payment that day, was dishonored, the 
National Bank promptly caused the same protested for non- 
payment, and charged back its customers items therein represented 
the aggregate amount $954.42. 

The net result the situation therefore this: October and 
October the National Bank presented the Farmers’ Bank for 
collection and payment checks aggregating $1,496.76, and took upon 
settlement thereof the two drafts above mentioned. Both those 
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drafts were dishonored, and, upon dishonor, the National Bank charged 
back its customers from whom had received the checks for col- 
lection aggregate amount $954.42, virtue which those cus- 
tomers are still just much creditors the Farmers’ Bank they 
were October 31, when the National Bank, their collection agent, 
presented their checks the Farmers’ Bank for collection and pay- 
ment. the balance the checks represented the two drafts, 
amounting $542.34, the National Bank has paid that sum its cus- 
tomers become liable for such payment out its own funds, and 
has become substituted the place said customers creditor 
the Farmers’ Bank that amount. October and October 
the Farmers’ Bank owed certain its who held checks 
against aggregate amount $1,496.76. the present time the 
Farmers’ Bank still owes $954.42 that amount the same check 
holders whom was indebted October and October 31, but 
$542.34 that amount the Farmers’ Bank, instead owing the 
persons who held these checks October and October 31, now owes 
the National Bank. And the Farmers’ Bank owes the National Bank 
the protest fee $1.79. 

After the closing the Farmers’ Bank, the National Bank caused 
placed record its assignment the Locke mortgage, and 
thereafter the present action was instituted the superintendent 
banks against the National Bank defendant for the recovery the 
Locke note and mortgage, claiming that the transfer and assignment 
thereof was illegal and violation the provisions section 8984, 
Rev. Code 1919, and acts amendatory thereof. 

its answer defendant National Bank set forth the facts sub- 
stantially hereinbefore related, and maintained the position that 
held and was entitled hold the note and mortgage security for 
the payment the two drafts hereinbefore described the aggregate 
amount $1,496.76, together with protest fees the amount $1.79, 
and interest thereon, and the prayer the answer was: 


this defendant prays that the plaintiff take nothing 
its said complaint and that the prayer the plaintiff denied, 
and that held that this defendant the legal holder the said 
note and mortgage security for the payment the two drafts set 
out herein and entitled hold the same until the said draft, protest 
fees and interest said drafts from their date are paid; and 
for such other and further relief equitable, besides the costs 
this 


The case was tried the court without jury, and findings, con- 
and judgment were favor plaintiff upon all the issues. 
The judgment was for reassignment and return the Locke note 
and mortgage the plaintiff, from which judgment and from 
order denying its motion for new trial defendant has appealed. 
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Appellant apt assignments error presents three main conten- 
tions: First, that assignment the note and mortgage appel- 
lant was not illegal void under section 8984, Rev. Code 1919, and 
amendatory acts; second, that, even the transaction was illegal, 
nevertheless plaintiff cannot recover the collateral without first repay- 
ing appellant the money which advanced relying upon the col- 
lateral; and, third, that appellant has right hold the collateral 
security for the payment the full amount the two drafts 
aggregating $1,496.76, notwithstanding the fact that has charged 
back $954.42 thereof its customers from whom received said 
checks for collection. 

The law effect the time the transactions question was 
section 8984, Rev. Code 1919, amended chapter 124, Laws 1919, 
amended chapter 92, Laws 1925, and the portion the statute 
material this case follows: 


bank shall give preference any depositor 
pledging the assets the bank collateral security provided 
further, that any bank may borrow money for temporary purposes, 
and may pledge collateral security therefor the assets such bank 
amount not exceed fifty per cent. excess the paid-up 
and surplus said bank. all cases where money 
borrowed, bank shall issue its ‘bills payable’ and shall show the 
true amount borrowed money its books, and all reports and 
statements required the provisions this chapter, under ‘bills 
payable.’ 


This action predicated upon violation the above statute and 
not upon the ‘‘trust fund’’ theory (by virtue which the assets 
insolvent corporation constitute trust fund for the benefit its 
and one said creditors preferred another). 
This court has held Hirning Toohey, 496, 207 
462 (affirmed rehearing 457, 210 723) that the 
word ‘‘preference’’ the above statute used popular and not 
technical sense, and that the intention the statute prohibit 
the pledging the assets bank, excepting certain specified in- 
stances set out the statute, without regard the solvency in- 
the bank the time the transaction. 

Appellant maintains that was not, prior the delivery the 
note and mortgage security, creditor the bank, but that it. 
thereafter became creditor the faith the assignment said 
note and mortgage; that the transaction amounted lending the 
money credit appellant the Farmers’ Bank for temporary 
purposes and pledge the assigned note and mortgage col- 
lateral security for such temporary loan credit money; that the 
collateral security was pledged before the loan money was 

advanced appellant; and that the loan credit money was 
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advanced appellant tthe faith such collateral security, and 
would not have been advanced otherwise. 

will first examine this contention with reference the checks 
the amount represented the two drafts referred 
and subsequently charged back appellant its various customers. 
that extent, certainly appellant did not loan its money credit 
the Farmers’ Bank. All that appellant did was just what collect- 
ing bank usually does, namely, extend its customers (or those 
them who were deposit customers) the time received the checks 
for collection tentative credit for the amount thereof subject 
withdrawal the checks were not paid. When the draft given for 
said checks was dishonored, the tentative credit thus extended 
appellant its customers was promptly withdrawn. The customers 
appellant who owned and delivered appellant for these 
checks the Farmers’ Bank the amount $954.42 were then 
the Farmers’ Bank that extent, and they are still 
the Farmers’ Bank the same amount and upon the 
same debt. They have not been paid any credit money which 
appellant advanced the Farmers’ Bank. Appellant was their agent 
presenting said checks for collection, and appellant still their 
agent endeavoring collect the draft which received for said 
checks, and this admitted appellant’s brief the following 
language: 


admitted that the First National Bank was acting the 
agent the Loonan Lumber Company collecting these checks, and 
still acting the agent these two parties holding these drafts, 
and the First National Bank these two 
drafts, must account its principal, the Loonan Lumber Company 
and the Minnehaha National Bank, for what 


Clearly, far concerns this $954.42, appellant not entitled 
hold the any theory security for repayment 
money advanced the faith the collateral the 
Farmers’ Bank, for advanced nothing. the who owned 
this $954.42 worth checks had gone themselves the Farmers’ 
Bank October 31, the Farmers’ Bank could not lawfully have given 
them the Locke note and mortgage pledge secure the payment 
their claims. more can the statute nor such 
illegal end accomplished giving the Locke note and mortgage 
appellant agent said secure said claims and hold 
(as appellant admits the extent such items does hold) for the 
benefit those 

may very well that appellant entitled (as now contends 
is) its own name the drafts, accounting proper 
fashion when collection made its customers whom the $954.42 
was charged back, but that very different thing from permitting 
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appellant enforce for the benefit said customers collateral which 
was given appellant agent said customers time and under 
circumstances when could not lawfully have been given the 
principals themselves. 

permit appellant realize the collateral for the benefit 
those customers would permit direct violation that portion 
the statute which says that bank shall give preference any 
pledging its assets, and the actual situation this respect 
identical with that dealt with Hirning Toohey, supra. 

With reference the balance said drafts $542.34 which 
appellant did not charge back its individual customers and the 
protest fees $1.79, true that sense the money appellant 
has been used pay creditors the Farmers’ Bank, and that 
extent appellant has become creditor the Farmers’ Bank their 
stead. doubtless true that appellant would not have permitted 
its money used pay creditors the Farmers’ Bank and 
would not have become creditor the Farmers’ Bank but for the 
pledging this collateral. Nevertheless, think even this portion 
the transaction lies within the prohibition the statute. 

With certain exceptions not here material, the statute plainly con- 
templates that the only situation wherein the assets bank may 
pledged collateral security (in limited amount) when the bank 
actually borrows money for temporary purposes, and the statute 
affirmatively provides that all such cases where money borrowed 
the bank shall issue its bills payable therefor and show the true 
amount thereof its books, none which things were done 
the instant case. are unable perceive that the transaction 
question amounted lending money appellant borrowing 
money the bank come within the contemplation the 
statute which permits the pledging assets security cases, and 
such cases only, where money borrowed for temporary purposes 
the manner and under the specified the statute. 

are therefore the opinion that the entire transaction with 
reference the pledging the collateral question was illegal and 
within the prohibition (and without the permission) section 8984, 
Rev. Code 1919, amended. 

Appellant maintains that, even the transaction which 
acquired possession the Locke note and mortgage held illegal, 
nevertheless court should not adjudge the return such collateral 
except condition that appellant first restored the position 
would have been had the transaction never and this 
connection appellant its brief says: 

would seem that court equity would say, ‘If this 
was illegal act your part, you cannot take advantage it. You 
have received $1,496.76 cash reason this illegal act; you have 
put this note and mortgage secure the repayment this sum, 
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and court will not assist you getting back this collateral unless 
you restore the other party the position which would have been 
you had not put the 


Very clearly the transaction did not, any extent whatever, 
diminish the debts the Farmers’ Bank. Before the transaction 
the Farmers’ Bank owed $1,496.76, and still owes that 
amount, and, have pointed out above, the extent $954.42, 
the Farmers’ Bank still indebted exactly the same 
whom was indebted before the collateral was attempted 
pledged, and appellant has parted with nothing whatever. the 
extent $544.13 appellant has parted with its money, and the 
Farmers’ Bank, instead owing that amount the creditors 
whom previously owed it, now owes appellant. Appellant also in- 
vokes the doctrine that the law will not aid either party illegal 
agreement, but will leave the parties where finds them, and that, 
the transaction question was illegal, both banks were parties the 
illegality, and neither entitled the aid court undoing it, 
and appellant cites the language this court ‘in the case Bon 
Homme County Bank Dakota National Bank, 191, 208 
825, 827, follows: 


thus disposing the case not hold such transaction 
between banks legal. illegal, but suit brought 
behalf, and the name, the other party the illegal and fraudu- 
lent transaction, there can recovery favor one 
tor against the other.’’ 


The are not, think, precisely similar. The Farmers’ 
Bank now insolvent, and the superintendent banks charge 
thereof for purposes liquidation, and his duty under the law 
get the assets that bank wherever may find them. The 
Locke note and mortgage asset the Farmers’ Bank and 
the hands appellant, whose only claim against 
the claimed right enforce certain agreement pledge which was 
illegal and violation statute its inception. the 
only virtue which appellant seeks retain possession 
this asset the Farmers’ Bank illegal and not recognizable 
valid claim court law, would seem that the asset ought 
returned the superintendent banks for the purposes liquida- 
tion. 

the broad general rule (subject, course, certain excep- 
tions) that the rights the property his debtor 
are derivative, and are better than the rights the debtor himself. 
That was the situation the Bon Homme County Bank Case, supra. 
That action was brought against the defendant recover the sum 
approximately $28,000 the books defendant deposit 
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the Bon Homme County Bank. Defendant claimed that, 
matter fact, this apparent book credit did not represent deposit 
because certain arrangements entered into between the two banks 
the time the book was entered. Under the circumstances 
that case, the rights creditors were manner superior the 
rights the Bon Homme County Bank. the circumstances were 
such that the Bon Homme County Bank could not recover, its eredi- 
tors had better right (excepting only such knew 
this ostensible deposit and were deceived thereby into becoming 
the Bon Homme County Bank when they would not 
otherwise have done so, and the record that case failed 
appear that there were any such creditors). 

The superintendent banks charge insolvent bank repre- 
sents both the bank and the creditors thereof, but his rights with 
reference transactions which took place prior his taking over 
affairs are the same the rights the persons whom represents. 
the Bon Homme County Bank Case, whether the superintendent 
banks regarded representing the representing the 
Bon Homme County Bank, the measure his rights was identical, 
and the yardstick applied was the right the Bon Homme 
County Bank, and the was properly ruled accordingly. 

the instant case, the rights creditors are not identical with 
the rights the Farmers’ Bank. The superintendent banks 
this case represents (as always does when charge insolvent 
bank) both the bank and the thereof. this case the 
Farmers’ Bank violated specific statute forbidding the pledging 
assets. that court might not set aside the transaction 
the suit the Farmers’ Bank going concern because its own 
wrongdoing the matter, nevertheless, the Farmers’ Bank having 
become insolvent, the rights creditors are now involved. the 
Farmers’ Bank was wrongdoer pledging its assets, dealt with 
its assets that extent fraud its The did 
not participate such wrongdoing, and are not bound thereby. The 
under the this case, and virtue the 
existence the statute, have right upon their own part, separate 
and independent from any rights the Farmers’ Bank, have 
assets the Farmers’ Bank, illegally pledged it, returned into 
the estate the insolvent bank for the benefit creditors. The 
superintendent banks represents that right this case, and 
entitled recover the asset question free appellant’s illegal 
claim against his capacity representative creditors, 
ing that the Farmers’ Bank itself going concern might not 
entitled, and conceding that the superintendent banks solely 
representative the Farmers’ Bank might not entitled. Con- 
that appellant may right its contention that the Farmers’ 
Bank and the National Bank were pari delicto the illegal 
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transaction between them, nevertheless are the opinion that 
there sufficient interest having the statute forbidding the 
pledging bank assets according its terms justify 
and, fact, require court, when bank has become insolvent and 
process liquidation, and discovered that certain its 
assets are outstanding upon illegal pledge, order the return said 
assets for the purpose liquidation, regardless the claims the 
illegal pledgee, and not permit the statute substantially dis- 
regarded allowing such pledgee retain possession such assets 
and enforce his illegal pledge agreement like manner though 
were valid agreement. 

think, therefore, that the learned trial judge ruled the matter 
ordering the return the note and mortgage here in- 
volved, and the judgment and order appealed from are 


RIGHTS HOLDER DRAFT FAILURE 
COLLECTING BANK 


parte Stevenson, Supreme Court South Carolina, 157 Rep. 


Where bank collects check, remits draft another bank 
and fails before the draft can collected, the holder the draft 
not entitled preference payment out the assets the 
failed bank the hands the drawer the draft. 


Action Ratchford and others against the Bank Carlisle 
and another, wherein John Stevenson and the Glenn-Abell Motor 
Company filed separate claims asserting preference. Decree denying 
preference, and claimants appeal. Affirmed. 

Caldwell and James Glenn, both Chester, for appel- 
lants. 

Barron, Barron Barron and John Hamblin, all Union, for 
respondents. 


COTHRAN, J.—The Bank Carlisle, Carlisle, was 
closed and taken over the state bank examiner November 13, 
1925, and subsequently the main action entitled above was instituted 
for the purpose having receiver appointed and its affairs 
liquidated. 

assumed, though not distinctly appearing the record that 
receiver was appointed. any rate, during the progress the 


NOTE—For decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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main cause, the appellants Stevenson and Glenn Abell Motor Company 
filed separate claims, the one for $499.40 and the other for $130.50, 
each claiming that was entitled paid full out certain 
funds which were deposit with the First National Bank Rich- 
mond, the the Bank Carlisle, the time its closing, 
and which were turned over the receiver. 

The two claims are precisely upon the same and will 
convenient discuss the Stevenson claim itself, the conclusions 
which will control the disposition the other. 

November 1925, John Stevenson deposited with the Com- 
mercial Bank Chester, for his personal check the 
Merchants’ Farmers’ Bank Carlisle, C., for $500. The Chester 
Bank forwarded the check the Murchison National Bank Wil- 
mington, C., for collection and remittance. The Wilmington bank 
forwarded the check the Bank Carlisle, different bank from 
the Merchants’ Farmers’ Bank, for collection and remittance. The 
Bank Carlisle, which the check had been transmitted the 
Wilmington bank, received November 12, 1925. The check was 
presented the Merchants’ Farmers’ Bank upon which had 
been drawn, and was taken daily clearance between the two 
banks Carlisle. The Bank Carlisle, the final collecting bank, 
then remitted the Wilmington bank its draft check upon the 
First National Bank Richmond for $499.40 (the $500, less cents 
exchange). The Wilmington bank then forwarded the $499.40 check 
draft the Richmond bank upon which was drawn, for collec- 
tion and remittance. The Richmond bank received the check 
November 14, 1925, but refused payment, for the reason that had 
been advised that the Bank Carlisle, the drawer the check 
draft, had the previous day, November 13th, been closed and taken 
over the state bank examiner. The check was then returned the 
Richmond bank the Wilmington bank, and the Chester 
bank, the original depositary, which turned over the drawer 
Stevenson. 

the day that the Bank Carlisle transmitted the Wilming- 
ton bank the check draft for $499.40 the Richmond bank, 
had balance $2,672.71 its credit with the Richmond bank, which 
sum was, after the check draft $499.40 had been turned down, 
transmitted the receiver the Bank Carlisle, and has been 
since retained the receiver separate fund. From the drawer 
Stevenson claims the right paid preference the general 
the Bank Carlisle. 

The case was referred the master Union County, who took 
the testimony offered and filed report holding that Stevenson had 
preferred claim paid out the fund which had been trans- 
mitted the receiver the Richmond bank. 

The matter then came heard his honor, Judge Sease, 
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who filed decree (without date the record), reversing the master’s 
report, holding that the claim should allowed only ordinary 
claim and not preferred claim. 

From this decree the claimant Stevenson has appealed this court. 

The Bank Carlisle held the Stevenson check $500, the 
Merchants’ Farmers’ Bank Carlisle, for collection and remittance 
the Wilmington bank; held other similar checks; the Merchants’ 
Farmers’ Bank held similar checks upon the Bank Carlisle; 
clearance, called, was effected between the officers the two 
banks, the difference between the aggregate sums the several batches 
checks being made check issued the bank whose 
gate checks upon the other bank was less than the latter’s against 
it. does not appear which the two banks had the greater aggre- 
gate, nor does matter; either event the check Stevenson which 
the Bank Carlisle held for collection from the other bank was 
paid either cash, check, credit upon what the Bank 
Carlisle owed the other bank. 

Under the Citizens’ Bank Bradley, 136 511, 134 
510; after the collecticn the the Bank Carlisle, 
the relation Stevenson the bank was that which does 
not entitle him preference. 

The claim the Glenn-Abell Motor Company must take the same 
course. 

The judgment this court that the decree his honor, Judge 
Sease, affirmed. 


ADMINISTRATOR CONTINUING 
BUSINESS 


Marshall Field Co. Himelstein, Supreme Court Michigan, 
235 Rep. 181 


administrator who, without authority from the court, con- 
tinues decedent’s business, cannot bind the estate for goods 
which buys the conduct the business, but himself per- 
sonally liable for the price. 


Action Marshall Field Company against Harry Himelstein. 
Plaintiff recovered judgment the justice court, and defendant’s 


appeal the circuit and defendant brings error 
Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
397. 
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Samuel Himelstein, Grand Rapids, for appellant. 
Travis, Merrick, Johnson Judd, Grand Rapids, for appellee. 


McDONALD, J.—This action for goods sold and delivered. 
the time the indebtedness was incurred, the defendant was ad- 
ministrator the estate Abraham Himelstein, deceased. 
qualifying such, continued the business which his intestate 
was engaged when died. purchased merchandise from the 
plaintiff credit, failed pay the account when due, and was sued 
personally justice court. moved dismiss the ground that 
the justice court had jurisdiction. Judgment went against him. 
appealed the where his motion was renewed and denied. 
The case was then tried the court without jury and resulted 
judgment for the plaintiff. The defendant has brought error, his 
principal ground for reversal being that the justice court has 
jurisdiction this action because section 14169, Comp. Laws 
the applicable part which reads: 


justice the peace shall have cognizance actions 
against executors administrators such, except the cases 
specially provided ete. 


Except order the court, direction will, consent 
all the parties interested, administrator has authority con- 
tinue the business which was being conducted his intestate when 
died. Having such authority, his duty liquidate the 
estate without undue delay. Swaine Hemphill, 165 561, 131 

the instant case, defendant had authority continue the 
business. was personal undertaking altogether outside his 
duties administrator. was not acting for his estate. could 
not bind any his contracts. His creditors could not sue him 
his representative capacity. Their only remedy would 
action against him personally. Such the action this case. 
the justice court without jurisdiction hear it? The statute bars 
jurisdiction eases only when the action against the administrator 
does not deny jurisdiction when the action against 
the administrator personally for debt which does not arise out 
the administration the estate but wholly disconnected therewith. 
determining the question jurisdiction such cases, the controll- 
ing fact whether the subject-matter the suit connected with 
the administration the estate and whether the estate would 
reason why the justice court cannot take cognizance the action. 
Such was the holding Basom Taylor al. Mich. 682. 
that case, action was brought justice court against the administra- 
tors for the distributive shares estate the amounts adjudged 
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the probate court. was held that the justice court had juris- 
diction because the action was brought against the administrators 
officially reach assets the estate their hands. The administra- 
tion the estate was involved. judgment were obtained and paid, 
would diminish the assets the estate for the administrators would 
entitled credit for such payment their final settlement 
probate court. For these reasons the court held the claim was fact 
against the estate and could not prosecuted justice court. The 
theory the law denying jurisdiction justice courts well 
stated Wells Newkirk, Johns. Cas. (N. Y.) 228. does not 
apply the instant case. conducting the business without 
authority, the defendant here was not performing any duty ad- 
ministrator. His contracts were not binding the estate. His 
could not look the estate for payment his debts. 
alone was liable and, paid for any goods received while conduct- 
ing the business, the probate court could not reimburse him out 
the assets the estate. The plaintiff could not sue him his repre- 
sentative capacity. His only remedy was action against him 
individual. The statute does not deny jurisdiction justice courts 
where action brought against administrator personally 
claim way connected with his official duties. the facts 
the case before us, think the justice court had jurisdiction and 
that the action was properly brought. 

Other alleged errors not require discussion. They are without 
substantial merit. 
The judgment affirmed, with costs the plaintiff. 


STOCKHOLDER’S LIABILITY NOT RELEASED 
REORGANIZATION 


Bush Lien, Supreme Court South Dakota, 234 Rep. 


The liability bank stockholder the depositors and other 
the bank upon its failure, imposed the South 
Dakota Constitution, article 18, section not released the 
reorganization the failed bank far deposit 
are concerned. 


Action Bush against Lien and others. From 
judgment for plaintiff and order denying motion for new trial, 
defendants appeal. Affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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Waddell Dougherty, Webster, for appellants. 
Woodworth, Webster, and Dana Sisseton, for 
respondent. 


Waubay. are stockholders the bank. the 8th day 
October, 1926, the bank suspended business and went into the hands 
the superintendent banks for liquidation. Plaintiff thereafter 
requested the superintendent banks commence action against 
stockholders enforce the stockholders’ liability imposed article 
18, our state Constitution and section 8993, 1919. The 
request was denied, and this action was commenced plaintiff 
enforee such liability his favor. Defendants demurred his com- 
plaint, the demurrer was overruled, and defendants appealed this 
that appeal the trial court was sustained Bush Lien 
al., 228 372. When the case was again the calendar 
the court, defendants answered pleading reorganization 
the bank under the provisions chapter 104, Laws 1925, and 
release stockholders’ liability under the reorganization agreement. 
The reorganization agreement was executed deposit creditors rep- 
resenting more than per cent. the amount of- deposits said 
bank; was approved the superintendent banks and the circuit 
Thereupon the bank was reinstated solvent corporation. 
The reorganization proceedings were all respects legal and valid 
and accordance with the provisions said chapter 104. Plaintiff 
became after chapter 104 was enacted, but was not one 
the consenting all times objected the reorganiza- 
tion the bank under the plan adopted and release the then 
existing stockholders’ liability imposed the Constitution. Through- 
out this case, when speak the stockholders’ liability, mean 
the liability imposed article 18, the Constitution. the 
trial the case bar the trial court found favor plaintiff, and 
defendants appeal. 

The vital question now presented is, Did the reorganization the 
bank release the stockholders’ liability plaintiff nonconsenting 
deposit The constitutionality chapter 104 was challenged 
when the court approved the reorganization plan, and 
appeal this court the reorganization this bank under the plan 
adopted was sustained per curiam opinion. See State Bank 
Waubay, Respondent Bush, Appellant (S. D.), 225 307. 
The per opinion above mentioned was based the holdings 
this court Farmers’ Merchants’ Bank Tomlinson al. 
(S. D.) 225 305, and Smith Texley al. (S. D.) 225 
307. those cases held reorganization bank under chapter 
104 binding all resident deposit creditors who became such after 
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the passage the act whether consenting thereto not, the 
ground that the chapter insolvency law and enters into, and 
forms part of, the contract between the bank and the depositor. 
Respondent, while conceding that his rights and remedies against the 
bank are the same those consenting creditors, relies the rule 
that the discharge the corporation insolvency 
proceedings does not affect the statutory liability its stockholders 
for debt owed the corporation. cases where the stockholders’ 
liability primary and direct, think this rule unquestionably 
sound. would seem almost elementary that, where has 
direct and primary claim against two, the bankruptcy one will 
not discharge the other. this the rule see Way Barney, 
(N. 648 and note; Willis Mabon, Minn. 140, 1110, 
60. well-written and carefully considered opinion, re- 
held that the stockholders’ liability direct and primary, and, 
being liability created the Constitution, cannot diminished 
legislative action. Smith Olson, 81, 208 585. 

The discharge change the amount and time payment 
respondent’s claim against the insolvent bank did not release the stock- 
holders’ liability, and may enforce his claim originally existed 
against the stockholders, unless under the reorganization agreement 
the stockholders’ liability was actually liquidated. one claims 
that the stockholders’ liability was liquidated cash nor have been 
any manner liquidated settled, except under and virtue 
the terms the reorganization agreement adopted during the time the 
bank was the hands the superintendent banks for liquidation. 
During that time had authority and power collect the stock- 
holders’ liability for the benefit creditors. was unable 
full, might collect portion, and for the purpose 
argument shall assume, without deciding, that might with con- 
sent the court compound and settle such claim, might nova- 
tion substitute new liability for the old, providing that all his acts 
were done the interest the creditors, fulfillment his duties 
liquidating agent. Such action would bind all 

now turn the reorganization agreement see the stock- 
holders’ liability was affected thereby, and what, anything, the 
stockholders gave lieu liquidate their liability. clause 
chapter 104, Laws 1925, reference the effect the reorganiza- 
tion agreement, provides: And all other depositors shall held 
subject such agreement and all and every term thereof the 
same extent and with like effect they had joined the execution 
thereof, and their claim shall treated all respects they had 
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stockholders the said bank having surrendered their stock 
and assigned the same the State Bank Waubay, South Dakota, 
cancelled together with the present surplus for the benefit 
that portion the deposits waived herein, and new stock re- 
issued and sold for the sum $125.00 per share, the excess over the 
par value $100.00 per share set aside surplus fund; con- 
sideration wherefore, the undersigned depositors said bank 
hereby waive any and all right stock assessment against the 
present stockholders said bank and agree that the assignment 
the said stockholders said stock shall accepted lieu any 
liability their part pay the stock assessment the 


The foregoing agreement does not expressly mention the stock- 
holders’ liability imposed the Constitution. mentions only 
liabilities imposed assessment. Liability for stock assessment 
not the same liability that imposed the Constitution and section 
8993, Rev. Code 1919. Smith Goldsmith, 207 
977. But, assuming that the contracting parties intended and meant 
the language used and release all stockholders’ liability 
any character, their contract cannot have wider application 
the nonconsenting creditors than the authorized scope such 
agreement. must confined the insolvency the bank. can 
binding nonassenting creditors only step liquidation 
insolvent estate. The insolvency any all the 
stockholders way involved. who not consent 
cannot compelled release claims against solvent persons because 
those claims are also claims against insolvent. The validity the 
reorganization agreement binding nonassenting creditors rests upon 
the assumption that step insolvency whereby the insolvent 
permitted make composition with its creditors. would not 
valid compelled such creditors release their claim against 
solvent persons who could pay them full. 

Complaint made concerning the finding the court that the 
reorganization was arbitrary, unjust, and fraudulent. The finding 
not material this action. matter how fair and just the agree- 
ment may be, cannot compel the release claims against solvent 
persons. Before such persons can escape, they must some 
manner liquate. may suggested that the stockholders this 
case did surrendering their stock and their interest the sur- 
plus. The surplus was already trust fund belonging the 
and the stock the time was valueless. Whether not sur- 
rendering the stock and subscribing and par value cash for 
equal amount would effect novation and satisfy the liability need 
not decided, that question not now before us. There 
evidence that this was done appellants. 

The judgment and order appealed from are affirmed. 
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RIGHTS SURVIVOR JOINT DEPOSITORS 


Strail Suter’s Estate, New York Supreme Court, Appellate Division, 
248 Supp. 624 


Where account the names two persons reads ‘‘either 
survivor may draw’’ there presumption that the parties 
own the fund joint tenants, entitling the survivor the entire 
fund, which presumption becomes irrebuttable the death 


either. 

Where account two names reads survivor may 
draw’’ the survivor has against the estate the deceased 
depositor account amounts withdrawn the latter, where 
such amounts aggregate less than half the account. 


Proceedings Jane Strail establish claim against the 
estate Jane Suter, deceased. From decree the Surrogate’s 
Court dismissing the claim the merits, the claimant appeals. 
Affirmed. 

Charles O’Connell, Rochester, for appellant. 

Peter Smith, Webster, for contestants. 


TAYLOR, J.—On October 16, 1924, decedent, Jane Suter, 
changed balance $2,142.96 standing deposit her name 
the Security Trust Company Rochester, Y., deposit the 
names herself and Jane Strail, the claimant; the words ‘‘either 
the survivor may draw’’ being then stamped the head the 
account the bank book. The presumption that this created 
joint tenancy. Section 198, Banking Law. The same presumption 
would have existed had the money been deposited savings bank. 
Section 239, subd. Banking Law. This presumption was rebuttable 
any time during the lives both joint tenants; but upon the 
death either, the presumption became irrebuttable any bal- 
ance then remaining the account. February 18, 1927, decedent 
withdrew from the account the sum $445.13, and February 24, 
1927, she withdrew $469.65. The amount first drawn was either de- 
posited decedent her sole account the East Side Savings 
Bank Rochester, Y., used otherwise for her own purposes, 
and the second amount withdrawn was used buy five shares 
stock the Hupp Motor Car Corporation and five shares Inland 
Steel. These shares stock were not delivered decedent, but after 
her death were delivered the administratrix her estate, whom 


similar decisions see Banking Law Journal Digest (Third 
Edition) 353. 
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the stock was all later sold and the proceeds, $829.83, deposited 
January 18, 1929, the estate account the East Side Sav- 
ings Bank. 

Decedent joint tenant was seized per per tout the 
fund after stood the names decedent and claimant; that is, 
decedent would become the absolute owner all moneys still 
deposit case she survived claimant, and during the lifetime both 
decedent had the right withdraw any part the whole moiety 
and dispose she saw fit. Moskowitz al. Ex’rs Marrow, 
Kelway’s Estate, 221 15, 19, 116 348, 1917E, 
1143. 

Two recent cases dealing with joint tenancies are Moskowitz 
al. Ex’rs Marrow, supra, and Marrow Moskowitz al. 
Ex’rs, 255 219, 173 460. The first these cases bears 
but incidentally upon the case bar. The opinion the other case 
the effect that when joint tenant, during the lifetime the 
other tenant, withdraws the whole, more than moiety sum 
joint deposit savings bank trust company, under circum- 
stances such create the inference that the withdrawing tenant 
proceeds under claim that the original deposit was not one joint 
such withdrawal will not effective any extent against 
the surviving joint tenant, controversy between the surviving 
tenant and the representatives the deceased tenant, the absence 
proof sustain the claim the withdrawing tenant the 
character the original deposit. Moskowitz al. Ex’rs Mar- 
row, supra, pages 396, 397 251 Y., 167 511, 512. This 
upon the theory that such withdrawal, for such reason, must 
fail toto because made under unsustained attack upon the 
character the tenancy when instituted and does not rest upon 
valid claim right. 

These cases are not derogation the rights this respondent. 
There claim the instant case that the common account in- 
stituted and continued did not constitute joint account. There 
proof assertion the record that the decedent made the with- 
drawals with such claim mind. therefore immaterial whether 
not the withdrawals severed the joint tenancy, whether not 
decedent, had she outlived claimant, would have had right sur- 
vivorship. ‘The claimant has fully exercised her survivorship rights. 
The amounts withdrawn decedent aggregated less than half 
the whole account, and under the existing the decedent 
was quite within her rights making the withdrawals and dis- 
posing the money she did. 

The appealed from should affirmed, with costs against 
claimant. 
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DEPOSIT CHECK INDORSED BLANK 


Doucette Old National Bank Union Trust Co., Supreme Court 
Washington, 296 Pac. Rep. 570 


The plaintiff indorsed blank check payable herself and 
herself and her husband the defendant bank. The husband de- 
posited the check his personal account and used the proceeds. 
was held that the bank, having notice the inten- 
tion deposit the check the joint account, was not responsible 
the plaintiff. 


Action Pricia Doucette against the Old National Bank Union 
Trust Co. Judgment dismissal, and plaintiff appeals. Affirmed. 

Mitchell, Spokane, for appellant. 

Wakefield Witherspoon and Garrecht Twohy, all Spokane, 
for respondent. 


MILLARD, J.—Plaintiff’s separate funds, which should have been 
the joint account the plaintiff and her husband with the 
defendant bank, were placed the husband’s individual account with 
that bank. two action the plaintiff sought recover 
from the defendant bank for the loss she claimed she sustained her 
husband’s withdrawal those funds from his individual account. For 
her first cause action plaintiff alleged that the defendant acquiesced 
the fraud the husband placing the funds the husband’s 
individual account; that the bank thereby treated that account the 
joint account the husband and wife; and that funds could 
legally withdrawn therefrom without the joint order the husband 
and wife. The theory her second cause action that the money 
still the individual account her now husband and 
that she has established her right thereto against that divorced 
husband. the close case the defendant’s motion for 
nonsuit was granted, and judgment dismissal was entered. From 
that judgment the plaintiff has appealed. 

May 31, 1927, appellant was widow. She owned real estate 
mortgage $500 and was possessed $2,120 she had received from 
her deceased husband’s life insurance. that date she married 
Edward Tamas. Some time September, 1927, the mortgage 
was intrusted the respondent for collection. Mr. Tamas took the 
note the respondent bank, but same had not been indorsed was 
necessary that return his wife for her indorsement. Ap- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 362. 
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thereupon her husband returned the collection department 
the respondent. the appellant and her husband the 
bank respondent and the former signed her former name Pricia 
Doucette and her then present name Mrs. Tamas authori- 
zation for the respondent accept $485 full payment the note. 
that written authorization appears the advice that the collection 
eredited ‘‘Mr. and Mrs. 

October 15, 1927, the respondent effected collection the note. 
duplicate deposit slip indicating that the collection was 
the account appellant and her husband was mailed, one re- 
spondent’s employees testified, Pricia Doucette Mrs. 
Tamas. That deposit slip reads follows: 

Old National Bank Spokane, Washington. Collection De- 
partment. 10-15-1927. Mail Mr. and Mrs. Tamas, Washing- 


ton 2nd. Your account has been credited with item described be- 
low: Number 31509. Jacob Brumbach $485. Collection $.60 


October 17, 1927, that duplicate deposit slip and check for 
$2,120 payable Mrs. Tamas were given appellant her 
husband, she testified, take the respondent bank therein 
deposited the credit the account ‘‘Mr. and Mrs. 
Mr. Tamas presented respondent’s teller his passbook, the duplicate 
deposit slip showing credit $484.40 the account ‘‘Mr. and 
Mrs. and the check for $2,120. The individual account 
‘‘E. Tamas’’ was credited with both items and the passbook 
‘‘E. Tamas’’ both items were The check for $2,120 
was drawn the Willow Lakes Auto Company and made payable 
the order ‘‘Mrs. Tamas.’’ The check indorsed blank, 
the indorsement reading, ‘‘Mrs. Underneath that in- 
dorsement the indorsement ‘‘Mr. Tamas, Martin Hotel.’’ 
Tamas made deposit slip covering the item $2,120, the deposit slip 
showing that the check was deposited the credit ‘‘E. 
the same time Tamas made deposit his account $100.22, 
which appellant testified, ‘‘That was the proceeds the hotel where 
was working, the Martin joint account appellant 
and her husband was ever opened with respondent. 
evidence that the appellant either prior subsequent her marriage 
Tamas had account with the respondent. 

The account appellant’s husband with respondent was 
vidual account the name ‘‘E. and was opened August 
17, 1928. The last deposit his credit was made April 1928. 
Numerous deposits were made Tamas and many checks were drawn 
him against his account, the balance his April 1928, 
being $176.79. Tamas and his wife were operating hotel, the pro- 
ceeds from which were deposited every few days Tamas. drew 
the his individual account payment the bills the 
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hotel. Appellant knew that her husband had account with re- 
spondent. She knew that was almost daily depositing money 
the respondent bank. Appellant also knew that her husband was 
drawing checks with which pay the hotel’s obligations. She never 
asked for received passbook. She never requested demanded 
that she given opportunity draw sign any checks. 

about April 1928, the appellant obtained respondent’s 
statement its account with appellant’s husband. She then iearned 
for the first time that her separate funds the amount $2,604.40 
had been placed the Tamas and him expended; 
that the then balance the credit Tamas was less than $200. 
April 12, 1928, the appellant demanded the respondent the re- 
turn her her separate funds giving written notice the re- 
spondent that had been negligent not opening joint account 
the name her husband and herself the respondent had been 
directed do. Appellant obtained from her husband and 
instituted this action, the trial which resulted non-suit. 

Appellant directed that the proceeds ($484.40) from the mortgage 
her through respondent bank credited the account 
Mr. and Mrs. Tamas. such account theretofore existed 
the bank, and mistake the collection was credited the personal 
account Tamas, account long standing the respondent 
bank. new account the name appellant and her husband was 
ever opened. another action appellant succeeded recovering 
that amount from the respondent. 

The present action for the recovery $2,120, the amount the 
draft deposited Tamas his personal account. Recovery sought 
two theories: First, that the respondent liable because know- 
ingly participated the diversion the money; and, second, 
theory that portion the money still the bank and 
traced and followed its true owner. 

Appellant contends that where funds are deposited bank 
the joint account husband and wife, the bank cannot, without 
special authority, pay them out checks, signed one spouse alone. 
Gish Banking Co. Sam Leachman’s Adm’r, 163 Ky. 720, 174 
492, 1915D, 920, Ann. Cas. 1916D, 525. That rule, however, 
not applicable the facts the case bar. 

The check was indorsed the appellant payee 
blank. indorsed, check passes delivery fully and freely 
bank note. 

indorsement blank, which the simplest and most common 
form indorsement, one which does not mention the person 
whose favor made, and consists generally simply the name 
the indorser written the back the instrument. indorse- 
ment which indorsee named blank indorsement, although 
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Appellant indorsed the check blank—she simply wrote her name 
the back the check and did not mention the person whose 
favor was made—thus clothing her husband with the full indicia 
ownership. The bank had notice nor was put upon notice that 
the check was deposited joint account. she placed 
restrictive indorsement upon the check her rights would have been 
fully protected. the day Tamas deposited this check also de- 
posited his personal account $100.22, the proceeds from the hotel 
and his wife were operating. Appellant knew that her husband 
had personal checking account and that was frequently drawing 
same account respondent bank. Though appellant made her 
husband made one deposit for her their joint account, does not 
follow that the bank would thereafter charged with notice that each 
and every check indorsed blank presented the appellant’s hus- 
band should placed the the joint account. There 
more reason for such presumption than that the bank would pre- 
sumed know that whenever the appellant’s husband deposited cash 
same should placed the the joint account. The fact 
that appellant indorsed blank the second item, the check for $2,120, 
after instructing respondent place the first item $484.40 
joint account, presumptive proof that she did not intend the check 
placed the joint account. indorsed the check 
blank, the bank was not placed upon notice that same was placed 
the the joint account. bank pays check indorsed 
blank upon presentment the holder thereof having the time 
reasonable cause for suspecting any irregularity any cause for re- 
fusing such payment, the bank will protected doing so, matter 
what facts unknown may have occurred prior the presentment. 
Section 393, Morse Banks and Banking (6th Ed.). 

Also, the rule (so uniformly followed need citation sus- 
taining authority) that where one two innocent persons must suffer, 
the loss must fall the one who put the power the third 
person cause the loss, applicable the facts the bar, 
and precludes recovery appellant from the respondent. 

her second action appellant alleged that approximately 
$2.100 the money originally belonging her was still the bank 
and sought follow being the true owner. Appellant introduced 
evidence the ledger sheets the bank, attempting limit the offer 
proof Mareh 1928, when the balance the account was 
nearly $3,200. April 12, 1928, appellant notified the respondent 
writing that she claimed this fund. The trial court refused 
allow the ledger sheets limited March They comprise 
all the evidence what was the fund the time appellant’s rights 
attached, and the then remaining the The 
actual shown respondent’s books April 4th was $176.79. 
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There dispute about this portion the fund, which was subse- 
quently reached the appellant her divorce proceedings, 

Appellant seeks impress trust upon fund. She cannot limit 
her proof March Ist. The ledger sheets, showing all deposits the 
the and all withdrawals from the fund from the date 
the account was opened the time the respondent had notice ap- 
pellant’s claim the fund, should admitted. Appellant failed 
prove any depletion the fund after the bank had notice her 
claim. 

Our examination the entire record discloses reversible 
therefore the judgment affirmed. 


BANK NOT LIABLE CASHIER’S LOAN 


DEPOSITOR’S 


Bank Occoquan, Inc., Bushey, Supreme Court Appeals Vir- 
ginia, 157 Rep. 764 


Where the bank, without authority, loans de- 
positor’s money firm which the member and the 


depositor later payment account from the firm and 
makes complaint the bank for more than year after learn- 
ing the state his account, the bank will not liable the de- 
positor for the loss sustained him. 


Action Bushey against the Bank Judg- 
ment for plaintiff, and defendant brings error. Reversed and rendered. 

Walter Tansill Oliver, Fairfax, and Thomas Lion, Ma- 
nassas, for plaintiff error. 

Didlake, Manassas, for defendant error. 


GREGORY, J.—W. Bushey brought action agaist the Bank 
Occoquan and obtained verdict for $3,971.05, with interest thereon 
from August 25, 1927, subject $800, October 18, 
1926. judgment was entered upon the verdict, and the bank applied 
for and obtained writ error. 

Bushey, the defendant error, will referred the 
plaintiff, and the Bank the plaintiff error, 
the bank. 

The facts are brief, and the main are not The 
plaintiff, 1922, depositor the defendant bank, 
account with the bank was quite active. One Barbee was the 
and had been employed for several years prior 1922. His serv- 


similar decisions see Banking Law Journal Digest 
Edition) 883. 
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ices were dispensed with the bank August 11, 1926, account 
certain irregularities, and was succeeded that date one 
Brunt, who from that time occupied the office cashier. During 
the time Barbee’s connection with the bank was entire charge 
the bank’s business. The plaintiff and Barbee were well acquainted 
with each other, and the plaintiff reposed confidence him. The 
plaintiff resided about ten miles from the bank’s place business, 
was country merchant, and limited education. 

Three debit slips and one check were charged his account the 
bank the ordinary course business, far the bank was con- 
cerned, and out these charges the plaintiff’s account this 
litigation grows. Specifically, the charges against his account em- 
braced one debit slip $800, charged November 22, 1924, one for 
$1,100, charged December 30, 1924, and one for $700, charged 
September 10, 1925. check for $1,371.05 was charged February 25, 
1924. The aggregate amount the charges, $3,971.05, was with- 
drawn from the plaintiff’s account Barbee, the cashier the bank, 
and loaned the Swan Point Canning Co., partnership composed 
Barbee and Dr. Hornbaker and, its name indicates, was en- 
gaged the canning business. 

August 11, 1926, the day which Barbee was discharged 
the bank, wrote the plaintiff letter and inclosed note bearing 
date August 1926, made the Swan Point Canning Co., pay- 
able the plaintiff six months for $3,971.05, which embraced the 
three amounts the debit slips and the amount the check. bank 
statement was also inclosed the letter, together with the returned 
and debit slips, which had been paid the bank. The letter 
follows: ‘‘The enclosed note your statement the amount due 
you, which have used for you, which drawing per cent. can 
arrange for you use this money any time you need it. Hope you 
will not think have taken undue advantage you doing this. 
will see you few days.’’ 

The plaintiff testified that had never authorized Barbee lend 
his money the Swan Point Canning Co., but the brief filed 
his counsel and his testimony admits that knew August 11, 
1926, that his money had been loaned this company. further 
shown the testimony the plaintiff that, from the time received 
the letter, the note, and the bank statement August 11, 1926, until 
his wrote the bank August 25, 1927, demanding payment 
the amount which had been withdrawn from his account, though 
had full knowledge the facts, made complaint demand 
the bank, but, the other hand, October, 1926, accepted from 
the Swan Point Canning Co., through Barbee, payment $800 
the note, which time credit for that amount was written the 
back the note Barbee. His first complaint the bank was made 
his attorney more than year later. 
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The foregoing facts are not dispute, and clearly appear from the 
testimony the plaintiff himself. 

There are four assignments error, but think only neces- 
sary ascertain whether, any event, the verdict can sustained 
under the law applied the undisputed facts. 

have narrated the facts which think are controlling de- 
ciding the case. view the verdict the jury, not under- 
take reconcile the conflicting testimony witnesses, but rely solely 
the facts developed from the plaintiff’s own testimony, and from 
alone clearly appears that the plaintiff not only failed repudiate 
the loan the Swan Point Canning Co., made Barbee, but fully 
acquiesced therein, recognized it, consented and made Barbee’s 
acts this connection his own. 

August 11, 1926, bank statement, canceled checks and the 
debit slips question were received Bushey. The statement re- 
vealed the true condition his account and the correct balance the 
bank that date. Upon receipt the statement and the vouchers 
and debit slips, was his legal duty examine them with reasonable 
diligence, detect errors and irregularities and report them, within 
reasonable time, the bank. Brown Lynchburg National Bank, 
109 Va. 530, 950, Ann. Cas. 119; Trust Co. Norfolk 
Snyder, 148 Va. 381, 138 477. 

For more than year failed report the irregularities the 
bank, though during all this time must have known them. 
addition his long silence, held the Swan Point Canning Co. 
note for the same period time, his own, received part payment 
thereon and applied directly the partial satisfaction the note. 
Barbee was unauthorized charge the debit slips Bushey’s 
account, withdraw the funds and lend them the Swan Point Canning 
Co., Bushey, his long acquiescence and ratification Barbee’s 
acts this connection, has made them his own and bound them. 

urged that knowledge the unusual and irregular acts 
Barbee connection with the withdrawals the plaintiff’s funds 
would imputed the bank and that would estopped deny 
its liability the plaintiff. 

The answer this argument that Barbee’s acts this connec- 
tion were beyond the scope his authority The bank 
neither authorized nor ratified them. received benefit whatever 
through the transaction, and was entirely ignorant until long 
after had taken place. The withdrawals were properly charged 
the books the ordinary course business and, far the bank 
was concerned, the transaction was regular every respect. 

Knowledge fraudulent and irregular acts, done for 
his own personal benefit and against the interest the bank, cannot 
imputed the bank. 


a, 
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The verdict the jury set aside, the judgment reversed, and 
final judgment now rendered favor the defendant bank. Re- 


versed. 


RECEIVING DEPOSIT WHERE BANK 
INSOLVENT 


Westbrook State, Supreme Court Nebraska, 234 Rep. 579 


The vice-president bank, charge the bank the ab- 
sence the president, chargeable with knowledge the bank’s 
and, where accepts draft for deposit while the bank 
insolvent, commits offense under the Nebraska statute, section 
8010, Compiled Statutes 1922. 


Henry Westbrook was convicted receiving and accepting 
draft for deposit insolvent bank, with knowledge bank’s in- 
solvency, and brings error. Affirmed. 

Pitzer Tyler and Lloyd Peterson, all Nebraska City, for 
plaintiff error. 

Sorensen, Atty. Gen., and Geo. Ayres, Asst. Atty. Gen., 
for the state. 


DEAN, Westbrook was informed against the dis- 
trict court for Otoe County and there charged with having knowingly, 
unlawfully and feloniously received and accepted draft the sum 
$1,482.60 from Henry Kasbohm, March 24, 1927, for deposit 
Kasbohm’s account insolvent bank, namely, the Dunbar State 
Bank, which defendant was then vice-president, and which defend- 
ant then well knew was insolvent. But the the Dunbar 
bank was then unknown Kasbohm. Upon submission the evi- 
dence the jury found the defendant guilty and the court thereupon 
sentenced him serve indeterminate term not less than one nor 
more than two years the penitentiary. The defendant has prose- 
error. 

The defendant, alleged grounds for reversal, contends that 
was not aware the insolvency the Dunbar State Bank when 
accepted the Kasbohm draft for deposit. The Dunbar bank was de- 
clared insolvent April 1927, and was then taken over the depart- 
ment trade and commerce. The active personnel the bank some 
time before that now question consisted Thomas Murray, the 
president, the defendant Westbrook vice-president, and 


_NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 335. 
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keeper. That Murray knew the bank’s condition disclosed 
letter addressed him the defendant after he, Murray, disap- 
peared. this letter Murray left directions respect the pro- 
posed disposition certain the bank’s business, but therein 
informed the defendant that did not expect return. 

Evidence was introduced tending prove that the defendant was 
not novice the banking business and that had for many years 
been acquainted with the affairs the Dunbar bank. the time 
question was over years age. The bookkeeper the bank 
produced records stockholders’ and directors’ meetings from 1914 
1927, that were attended the defendant. But the defendant 
contends that was not the bank every day. The bank records, 
however, disclose that was there much his time and that, 
Murray’s absence, was charge the bank. And disclosed 
that the defendant often signed papers connected with the bank’s 
business and that was then and for many years had been familiar 
with its 

view the present record, inconceivable that the defendant 
did not know the insolvent condition the bank the time 
question here, now contends. besides testified that was 
his duty take care and handle the correspondence, and, 
view this admitted fact, follows that defendant must have had 
knowledge the then untoward condition the bank through the 
letters, and other written items bank correspondence and procedure 
generally, that were received the bank from time time, 
course, those received the bank from the department trade 
and commerce. some the department letters, the bank was in- 
formed that was carrying too many unsecured loans and that the 
bank’s reserve fund was too low comply with the legal 
also appears that the defendant knew that ineffectual efforts had 
been made those interested the bank secure more loans, and 
that many notes were being carried part .the bank’s assets, 
notwithstanding the significant that the makers such notes 
were, many instances, unable meet the payments their matured 
obligations, shown the record. fact, the evidence one 
the bank examiners disclosed that the the bank amounted 
about $194,000 the time the deposit question here was re- 
ceived the defendant. 

Mr. Kasbohm, whose draft was accepted defendant for deposit, 
‘‘Why, asked Mr. Westbrook—I met him the street there 
and says, ‘Mr. Westbrook,’ says, ‘Didn’t you know that bank was 
insolvent when you took that deposit mine?’ says, ‘Yes, did.’ 
says, ‘What did you take that deposit says, ‘Because 
needed the money.’ says, want money, and don’t believe 
going get it.’ says, ‘If you know how get it, ahead 
and get 
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The the bank all times material this inquiry 
clearly established. And elementary that evidence respect 
the amount valid deposits, and also the number notes, both good 
and worthless, bank time such prevailed the present 

Defendant’s association with the bank and his control its daily 
affairs the absence the president, above noted, was such 
clearly charge him with knowledge its insolvency the time 
material this inquiry. State Cadwallader, 154 Ind. 607, 
512, was held that defendant who had been president the 
bank there question for three years was charged with the duty 
knowing the condition the bank the time received certain 
deposit, and that, that time the bank was insolvent, the inference 
presumption would arise that he, such president, had knowledge 
the insolvency. And, the present case, where the defendant 
charged with having received deposit with knowledge the bank’s 
the time its acceptance, competent admit evi- 
dence respect the assets and liabilities the bank, and before 
the time question here, the end that the fact defendant’s 
knowledge such may established. See Parrish 
Commonwealth, Ky. 77, 123 339. 

Defendant also contends that section 8010, Comp. St. 1922, under 
which was convicted, violates the provisions section 14, art. 
the Nebraska Constitution, which provides: ‘‘No bill shall contain 
more than one subject, and the same shall clearly expressed the 
The title the act which section 8010 part, appears 
part chapter 190, Laws 1919. The title, far applicable, 
follows: ‘‘An Act adopt and establish code laws for the state 
Nebraska relating the civil government the state and pro- 
vide for their administration and enforcement known the 
Civil Administrative Code.’’ 

think the title broad enough cover and clearly inelude 
provisions for the regulation the business contained 
the above cited section 8010, and that such regulations are clearly 
relevant the subject-matter contained therein. 
Bauman, 119 Neb. page 231 701, held the proposition: 
the title act fairly gives expression the general 
subject-matter contained the act, such act will not held invalid 
being broader than its 

have examined the instructions and conclude that the objec- 
tions thereto are without substantial merit. verdict other than 
that returned the jury should have been rendered under the facts. 
The evidence supports the verdict and follows that the judgment 
must and hereby affirmed. 
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EFFECT CONSOLIDATION NATIONAL 
BANK’S RIGHT ACT EXECUTOR 


Mueller First National Bank Atlanta, Supreme Court Georgia, 
156 Rep. 662 


Where national bank, which named executor 
consolidates with another national bank under the charter the 
last-named bank, during the lifetime the testatrix, the consoli- 
dated institution entitled qualify executor upon the death 
the testatrix. 


Application the First National Bank Atlanta probate the 
will Josephine Mary Mueller, deceased, which Mueller 
and others filed caveat. Judgment for propounder, and caveators 
bring error. Affirmed. 

Anderson, Rountree, Crenshaw Hansell, Atlanta, for plaintiffs 
error. 

Spalding, MacDougald Sibley and Brandon Hynds, all 
Atlanta, for defendant error. 


STARK, J.—Josephine Mary Mueller made her will February 
1922, which she appointed the Fourth National Bank Atlanta 
her executor. November 25, 1929, the Fourth National Bank 
Atlanta was consolidated with the Atlanta Lowry National Bank, 
under the laws the United States relative the consolidation 
national banks, under the existing charter the Atlanta Lowry 
National Bank, the name the consolidated bank being legally 
changed the First National Bank Atlanta. The consolidation 
was approved the Comptroller the Currency, and all the assets 
both banks were vested the consolidated bank, and held and 
enjoyed all their rights, property, franchises, and interests the same 
manner and the same extent they were held and enjoyed 
the consolidating banks. The testatrix died February 21, 1930. 
The will was duly filed, and application was made the First 
National Bank Atlanta, claiming the executor probate the 
will solemn form. caveat was filed the heirs law the 
testatrix, solely the ground that the First National Bank Atlanta 
did not sueceed the trust formerly held the Fourth National 
Bank Atlanta, and could not qualify executor under the will. 
The case was appealed consent the superior court, where was 
tried the judge without jury, and judgment was entered finding 


NOTE For similar decisions see Banking Law Journal Digest 
Edition) 377. 
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against the and favor the propounder. bill excep- 
tions the caveators brought the case this court. admitted 
counsel for the parties that the sole question for this court decide 
this: Where national bank that has been appointed executor under 
will consolidates with another national bank under the act 
Congress providing for the consolidation national banks, has the 
consolidated national bank the right to. qualify and act executor 
such will? 

The facts agreed upon have been stated. The testatrix executed 
her will Fulton County, Ga., and died there, eight years afterward. 
She lived practically three months after the Fourth National Bank 
was consolidated with the Atlanta Lowry National Bank under the 
the latter. That she knew the consolidation before her 
death hardly questioned. That she did not want her heirs, 
either them, executor evidenced naming the Fourth 
National Bank Atlanta, corporation, executor her will. The 
Act Congress November 1918, authorizes the consolidation 
national banks. This she knew, was chargeable with knowing. The 
concluding sentence section this act (12 USCA 34) says: 
all the rights, franchises, and interests the said national bank 
consolidated and every species property, personal and 
mixed, and choses action thereto belonging, shall deemed 
transferred and vested such national bank into which con- 
solidated without any deed other transfer, and the said consolidated 
national bank shall hold and enjoy the same and all rights prop- 
erty, franchises, and interests the same manner and the same 
extent was held and enjoyed the national bank consolidated 
Learned counsel have not been able find any Georgia 
case bearing directly the question for decision, nor has this court 
been able find any. The question has, however, been passed upon 
other jurisdictions. The leading case cited counsel for plaintiffs 
error that Petition National Bank 
Boston, 249 Mass. 440, 144 448, 445. cannot agree with 
the reasons given the Supreme Court Massachusetts this case. 
Besides, the trust company named executor the will was state 
institution, and was afterwards converted into national bank, and 
this bank was consolidated with another national bank. 
setts one can act executor except appointment the probate 
When the Fourth National Bank Atlanta was consolidated 
with the Atlanta Lowry National Bank under the charter 
latter, permit the Comptroller the Currency, ‘‘all the rights, 
franchises, and interests the said national bank consolidated 
and every species property, personal and mixed, and choses 
action thereto belonging, shall deemed transferred and 
vested such national bank into which consolidated without any 


. 
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deed other transfer.’’ This broad enough, the writer’s opinion, 
pass the executorship the consolidated bank. 

Trust Co. San Joaquin Agricultural Corp., Cal. 
App. 558, 265 583, where two banking corporations were consoli- 
dated under the California laws, bringing into existence one corpora- 
tion the two, the successor succeeded the trust the 
former corporations. This right has been recognized authorities 
other states. Iowa Light, ete., Co. First National Bank Boston, 
250 Mass. 353, 145 433. The rule laid down the Supreme 
Courts Tennessee and New York, holding that the office trustee- 
ship and executorship the merging banks passes the consolidated 
bank, our opinion better construction the act Congress 
relative the consolidation national banks. First National 
Bank Chattanooga Harry Chapman Co., 160 Tenn. 72, 
(2d) 245, 246, the Supreme Court Tennessee said: 
reason ordinarily forbidding the transfer delegation the office 
duties trustee another that ‘the performance the trust 
matter personal Colyar Taylor, Cold. [Tenn.] 
372. Such consideration cannot reasonably influence the appointment 
corporate trustee. Personal confidence cannot the basis 
such selection. The stockholders, the officers, the entire management 
corporation may expected change from time This 
principle stated 1020, 1021: ‘‘A will appointing 
executor the priest testator’s church, without naming him, will 
construed mean the priest the time testator’s The 
ease Bergdorf’s Will, 206 309, 714, 718, involved 
consolidation under the New York law, which almost identical 
with the act Congress, supra. Bergdorf executed his will 1904, 
appointing the Morton Trust Company executor. 1910 the 
Morton Trust Company was merged into the Guaranty Trust Com- 
pany New York, the manner provided law. Bergdorf died 
1911, and the question arose the right the Guaranty Trust 
Company act executor. The court held that: ‘‘The Guaranty 
Company was entitled hold and enjoy even would the Morton, 
Company under unmerged existence. virtue the statute, 
effective part the will, the Guaranty Company was designated 
executor, and such entitled receive the letters testa- 

The appointment executor Georgia can only made 
the testator. The ordinary may appoint administrator with the 
will annexed. The probate court appoints the Massachu- 
setts. Jepson Martin, 116 Ga. 775, 75, 76, this court 
said: common law executor executor was ipso facto the 
executor the first Am. Eng. Ene. Law (2d Ed.) 
748, 749, and note page 749. This law still force 
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When the Fourth National Bank Atlanta consolidated with the 
Atlanta Lowry National Bank, this could have been done with the 
permit the Comptroller the Currency under the charter the 
former instead the latter. The name given the consolidated bank 
does not appear material. The First National Bank Atlanta, 
being the consolidated bank, had the right qualify and act 
executor Josephine Mueller’s will. 
Judgment affirmed. 


RESTORING BANK’S IMPAIRED CAPITAL 


Home Savings Bank Slater Berggren, Supreme Court Iowa, 
234 Rep. 573 


The Iowa statute, section 9248, Code 1927, authorizing 
assessment against the stockholders bank restore the bank’s 
impaired capital has application insolvent bank. 


Action the plaintiff bank against its own stockholders enforce 
and collect assessment against the stockholders pursuant the pro- 


visions sections 9248 9252. The district court sustained de- 
murrer the petition. The plaintiff elected stand and submitted 
judgment dismissing its petition. has appealed from the judg- 
ment. Affirmed. 

Tesdell, Des Moines, and Addison Smedal, Nevada, 
Iowa, for appellant. 

Lee, Steinberg Walsh, Ames, for appellees. 


EVANS, J.—The petition averred that the plaintiff bank 
come insolvent prior April 21, 1927; that that date, under the 
supervision the state banking department, transferred all its 
assets the Farmers’ Savings Bank Slater; that the said Farmers’ 
Savings Bank Slater assumed the payment all the 
deposits; that, order induce such assumption the Farmers’ 
Savings Bank, certain directors the plaintiff bank gave the said 
Farmers’ Savings Bank their obligation hold harmless; that said 
directors thereby became creditors the insolvent bank; that said in- 
solvent bank has not sufficient assets pay its Hence 
proceeding assessment. The right bring the action 
was predicated upon formal order issued the superintendent 
banking which order was set forth exhibit the petition fol- 
lows (omitting formalities) 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 176. 
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the sale the Home Savings Bank Slater the 
Farmers’ Savings Bank Slater, the day April, 1926, 
there was executed bills payable note the Home Savings Bank 
Slater cover any deficiency between the assets the said Home 
Savings Bank and the deposit liability assumed the Farmers’ 
ings Bank. 

whereas, recent examination the Farmers’ Savings 
Bank Slater, the examiner found that the assets the Home Sav- 
ings Bank Slater have been exhausted and that they were 
cient meet the liabilities the bank. 

therefore, Andrew, superintendent banking for 
the state Iowa, hereby order and direct that assessment 
made upon the several stockholders said bank, namely, Home Sav- 
ings Bank Slater, Iowa, amounting one hundred per cent. 
(100%) the stock, being one hundred dollars ($100.00) per 
share the stock held each stockholder, for the purpose paying 
the obligations the said Home Savings Bank its creditors, pro- 
vided sections 9251 and 9252 the code.’’ 


will noted from the foregoing that the order above set forth 
purports declare assessment pursuant sections 9251 and 9252. 
These sections relate the superadded liability stockholders for 
the debts insolvent bank. The bank itself has right main- 
tain such action. Such action accrues the and not 
the bank. Plaintiff recognizes this state the law and the incongruity 
its petition. contends, however, that the reference those sec- 
tions the order was manifest error, and the same should dis- 
regarded surplusage. contends that the real purpose the 
superintendent banking was order assessment under the pro- 
visions section 9248 which provides for assessment restore 
impaired capital. This, however, mere inference deduction, 
and not made apparent the record. argued that, inasmuch 
the state superintendent banking had right order 
assessment under sections 9251 and 9252, this sufficient reason 
order assessment under section 9248. But had better right 
order assessment under section 9248 than did order one 
under sections 9251 and 9252. Section 9248 has application 
insolvent banks. applies only solvent banks, whose capital has 
been impaired. does not contemplate the restoration the 
insolvent bank. When bank becomes insolvent, the 
duty the superintendent banking proceed against it, such. 
power conferred upon the superintendent under section 9248 
impose assessment upon the stockholders insolvent bank. 
Moreover, the order above set forth purports for the benefit 
the the plaintiff bank. Such the section 

not the function section 9248. 
Plaintiff’s petition was properly dismissed, and the order the 
court affirmed. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 

This the thirteenth series articles which began the May, 1930, issue 


65. Payment Debts, 

66. Debts Must Paid Before Legacies, 

67. Notice Creditors. 

68. Presentment Claims. 

69. Presentment Claims Executor Administrator. 

70. Presentment Secured Claims. 

§71. Effect Failure Present Claim Within Prescribed Time. 
72. Paying Claim Barred Statute Limitations. 

73. Unmatured 


65. Payment Debts. One the first things executor 
administrator called upon do, after receiving his appointment, 
take steps ascertain who are the creditors the estate, and then 
must follow the local statutory provisions with respect the 
classification and payment such creditors. 

Much the routine connected with the ascertainment and pay- 
ment claims matter statutory regulation and will found 
that the statutes the different states, this regard, vary widely. 
matter which practically ignored one state frequently given 
detailed attention the statutes another state. will shown 
later, failure observe carefully the provisions the statutes, pre- 
the duties executors and administrators with respect 
claims, may lead personal liability. 


66. Debts Must Paid Before Legacies. The right legatee 
under will receive his legacy, person receive distribu- 
tive share where there will, suspended until the debts and lia- 
bilities the estate have been satisfied. Therefore the duty 
executor administrator make sure that the claims against 
estate are taken care before legacies distributive shares are 
paid out. 

This duty which owes himself much anyone else, 
because, makes distribution legatee distributee without 
taking security, before the debts are paid, personally responsible 
unpaid who are thereby prejudiced. will held per- 
sonally liable any who files his claim within the time pre- 
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seribed statute, even though was ignorant the existence 
the claim the time making the distribution. 

New York case, the testator bequeathed shares the stock 
the First National Bank Olean each three persons. The 
executor turned the stock over the legatees, although there were 
unpaid debts. was computed that the value the stock was $12,560. 
was held that the executors were personally chargeable with this 
sum. Oosterhoudt’s Estate, Supp. 179. ‘‘It has been 
specifically said the court, personal property, although 
specifically bequeathed, must applied the payment debts before 
land specifically devised can charged therewith. The ex- 
ecutors having made unauthorized and improper application 
this portion the assets, they are personally liable therefor for 
devastavit. Conduct the part representatives amounting 
devastavit defined such mismanagement the estate and 
effects deceased squandering and misapplying the assets contrary 
the duty imposed them, for which executors and administrators 
shall answer out their own pockets far they have had might 
have had assets the deceased. Paying debts legacies out order, 
making mispayments, paying legacies before debts, appiying the assets 
undue funeral expenses, delivering property next kin, ieaving 
debts unpaid are all adjudged instances such 
constitute 

The fact that executor administrator acts the advice 
counsel, even the court, distributing the estate before the debts 
have been paid will not protect him turns out that the estate 
insolvent. 

James West, Oh. St. 28, Rep. 156, adminis- 
trator, the advice counsel and the probate judge, distributed 
$2,471.09 the heirs the decedent and when filed his account 
persons claiming filed exceptions this item 
distribution. 

The court, holding that was not entitled for this item, 
said. ‘‘It urged his behalf that, the distribution was made 
the advice counsel and the probate judge, the administrator should 
not suffer, and that should receive therefor. This not 
tenable. The statute requires that all debts shall first paid, and 
distribution made the remainder. The advice counsel and the 
probate judge cannot change the statute. Distribution under such 
made the administrator his peril. the estate 
should receive credit. between and the administrator, 
the creditors have the better right.’’ 


67. Notice Creditors. ordinarily required that execu- 
tor administrator, upon receiving his letters testamentary ad- 
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ministration, shall give notice all persons having claims against the 
estate, directing them present their claims place and within 
time designated the notice. most jurisdictions the publication 
such notice obligatory upon the executor administrator. 
others, New York, for instance, the publication notice creditors 
optional. 

The New York law 207 the Surrogate’s Court Act) provides 
that executor administrator may, any time after the granting 
his letters, insert notice once week for six months such news- 
paper newspapers printed the county the surrogate directs, 
requiring claimants exhibit their claims him place specified 
the notice, before day named therein, which must 
least six months from the day the first publication the notice. 
any county, containing wholly within its boundaries city the 
first second (cities having population 50,000 more) the 
notice may published once each alternate week for period 
twenty-six weeks. 

already stated the publication notice optional 
New York. There absolute legal obligation the part 
executor administrator give such notice. The object the 
statute, providing for notice, the ascertainment the debts and 
the protection the executor administrator. Recknagel, 132 
Supp. effect the publication notice that, where 
notice published, claims must presented within the time specified 
the notice, whereas, notice published, claims may pre- 
sented within seven months after issuance letters. 

Sometimes required that the notice posted the court 
house door some other place, but the general provision 
that published certain number times newspaper printed 
the county which the letters were issued. Where newspaper 
published the county generally provided that notice given 
through newspaper published adjoining county through 
newspaper designated the court. 

reference the statutes few the states will indicate 
general way what the requirements are. The Arizona statute pro- 
vides that the notice must published newspaper not less than 
once week for four weeks. the executor administrator does not 
publish the notice within two months after his appointment the 
provides that must removed from office. Rev. Code, 1928, 3983. 

Under the provisions the Missouri statutes the exeeutor ad- 
ministrator required the judge clerk appointing him sign 
notice, directing creditors present their claims, and the clerk 
judge must cause this notice published newspaper once 
week for four successive weeks. Rev. Stat. 1929, 75. 

Ohio, within one month after executor administrator has 
given bond, the probate judge must cause notice the appointment 
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published newspaper, general circulation the county, 
for three consecutive weeks. Throckmorton’s Ohio Code, 1930, 10712. 

executor administrator Texas must, within one month 
after receiving letters, publish notice creditors newspaper 
printed the county once week for four successive weeks. there 
newspaper the county the notice must posted the court 
house door the court which issued the letters for four successive 
weeks. After the service completed affidavit establishing that 
fact must filed the court. Within four months after receiving 
letters the executor administrator must give notice thereof 
registered mail all holders recorded claims, provided the instru- 
ment record gives the address the claimant. failure comply 
with these requirements renders the fiduciary personally liable for any 
loss occasioned and makes him subject removal. Vernon’s Tex. 
Stat., Art. 3502-3508. 

Arkansas executor administrator, within thirty days after 
the grant letters, must ‘‘advertise the court house door for six 
weeks,’’ and ordered the court, must publish notice news- 
paper for six weeks. Crawford Moses Digest, 1921, 93. 

Connecticut the notice must published newspaper and 
posted ‘‘on the signpost nearest the place where the deceased last 
Gen. Stat., 1930, 4914. 

Illinois provided that executor administrator must 
fix term court, held within six months after qualifies, for 
the adjustment claims. notice requesting all claimants attend 
that term and produce their claims writing must published 
newspaper for three successive weeks and notice must also put 
the court house door. Stat., 1929, Chap. 61, amended 
1929, 

Indiana, the executor administrator must, within thirty days 
after his appointment, publish notice such appointment for three 
weeks. The notice must state whether the estate probably 
solvent insolvent, and proof publication must filed with the 
the court within thirty days after the publication complete. 
Burns Annot. Stat., 1926, 3076. 

Under the laws Oregon, notice must published 
newspaper ‘‘as often once week for four successive weeks,”’ 
and oftener the court directs, requiring claimants present their 
claims with proper vouchers the executor administrator within 
six months from the date such notice. the notice with 
proof publication required filed with the clerk the court 
before the six months allowed for the presentment claims. Code, 
1930, 11-501. 

The statutory provisions the manner giving notice must 
earefully followed. Nebraska Neville’s Estate, 235 
Pac. Rep. 670, was held that notice file claims, published 
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directed, was void because formal order, directing the publication 
the notice, was not entered prior the publication. Consequently 
claims against the estate could collected although not filed within 
the time specified the notice. 

Where the statute makes any provision with reference the form 
the notice such provision must, course, strictly complied with. 
The following the form ordinarily used the state New York: 


SMITH, JOHN J.—In pursuance order Honorable James 
Foley, Surrogate the County New York, notice hereby 
given all persons having claims against John Smith, late the 
County New York, deceased, present the same, with vouchers 
thereof, the subscriber, the office attorney, 
Broadway, Borough Manhattan, New York City, the place trans- 
acting business the estate said decedent, before the 10th 
day November next. 

Dated New York, the day May, 1931. 


? 
Executor. 


Attorney for Executor, 
Broadway, City. 


68. Presentment Claims. Each state has its statute, expressly 
prescribing the time, place and manner which claims must pre- 
sented. Generally provided that claims must presented within 
specified time after the death the debtor, the appointment the 
executor administrator, the publication notice requiring 
claims presented. The statutes also prescribe the person 
whom, the place which, claims are presented. some 
states, such Illinois and Indiana, claims are filed 
others, such New York, they are presented the executor ad- 
ministrator. still others, such Missouri, they are required 
exhibited the executor administrator and then filed with the 
court. number states expressly provided that claim, when 
presented, must accompanied affidavit the effect that the 
claim justly due and that credit has been given for all payments 
previously made thereon. 

general necessary present only claims which the de- 
would have been personally liable distinguished from claims, 
against the estate. has been held, for instance, that not neces- 
sary present the claim administrator’s attorney for attorney’s 
fees claims for legacies distributive shares. 

Hirning Kurle, D., 223 212, was held that 
claim against the estate former bank stockholder based his 
liability arising through the failure the bank after the 
cordance with the statutory requirements. Such claim ‘‘a claim 
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against the estate contradistinguished from claim against the de- 
Upon the stockholder’s death his estate became 
owner the stock and, upon the failure the bank, became sub- 
ject the statutory liability just any other stockholder. 

Under North Dakota statute (Laws 1913, 8736) spe- 
cifically directed the will paid need not formally presented. 

general rule claims which mature after the appointment 
the executor administrator should presented within the statutory 
time allowed for the presentment claims, even though the claim 
does not mature within the time limit for making presentment de- 
mands. But under the statutes some states the presentment such 
prior maturity not required. This matter will taken 


69. Presentment Claims Executor Administrator. Claims 
held the executor administrator are given particular attention 
the statutes many the states. Under some statutes, con- 
strued the courts, claim against estate, owned the executor 
administrator thereof, must presented the same manner 
other claims. Wetmore, ete., Co. Bertoli, Vt. 257, Atl. 
Rep. 898, was said: ‘‘Under the provisions our statutes they 
now are, considered that all creditors the same class stand 
equal footing and that executor administrator has claim 
against the estate, must present the commissioners else 

Among the states which claims owned executor adminis- 
trator must filed may mentioned Indiana, Texas and 
Arkansas. 

The Oregon statute, Code 1930, §11-509, provides that, the ex- 
ecutor administrator creditor the decedent, may present 
his the court for allowance. The allowance the claim does 
not preclude creditor other interested person from attacking its 
validity. 

Illinois the court must appoint ‘‘some discreet person’’ ap- 
pear and defend for the estate. Rev. Stat., 1929, Chap. 73. 

Connecticut (Gen. Stat., 1930, 4921) provided that ‘‘no 
executor administrator shall pay personal claim his own against 
the estate his charge until such claim has been approved the 
court probate part the adjudication his 

Under other statutes the claim executor administrator 
not barred failure make formal presentment. Hoover’s 
Estate, Kans., 180 Pac. Rep. 275 illustration. The here 
was the son the testator. The held note which the 
testator was maker. statute provided that claims not exhibited 
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the executor administrator within two years should forever 
barred. Another provision required every executor administrator 
keep list all demands exhibited and make return thereof the 
probate court every year. The executor did not report the probate 
court that had claim against the estate and did not present his 
claim for allowance until more than two years after the issuance 
letters. 

holding that the claim was not barred the court said: 
purpose 4568 (requiring demands exhibited) give the 
executor administrator notice the existence claims against the 
estate. When sole executor administrator has claim against the 
estate there person whom can exhibit his demand under 
this statute except himself, and knows the existence the claim 
without any exhibit demand. The statute cannot apply the ex- 
ecutor under such for the reason that has notice 
the existence the claim, and his serving upon himself notice 
writing that claim cannot serve any useful purpose. would not 
know any more after the notice had been served than knew before.”’ 


70. Presentment Secured Claims. the weight authority 
creditor whose claim secured mortgage, pledge any specific 
lien need not present his claim order preserve his rights the 
property securing his claim. Such claims are not regarded claims 
against the estate. The creditor’s right subject the security his 
claim arises out contract, whereby the debtor has set aside certain 
property for the protection the claim and such property does not, 
except far its value may the debt, belong the estate. 
The fact that the mortgage matter record, that the pledged 
property the possession the notice all the world 
the contract. Under the laws some states, however, present- 
ment secured claims required. course, the desires 
obtain payment full part out the general assets, 
his security proved worthless insufficient, his claim 
stands par with the claims other creditors and must pre- 
sented for allowance. 

Iowa case was held that claim promissory note, 
present, where appeared that the mortgagee had allowed the mort- 
gaged property sold, the belief that the assets the estate 
were sufficient pay all debts, although the administrator had agreed 
that the note would paid. Colby King, Ia. 458, 
Rep. 704. 


§71. Effect Failure Present Claim Within Prescribed Time. 
many the states provided statute that claim, not 
presented within the time, forever barred. Arkansas, 
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Minnesota, Connecticut and Missouri have such statutes. ‘‘So absolute 
the bar,’’ said the court one ‘‘of such one from participa- 
tion the assets the estate that even when all the creditors who 
have presented and established their claims the probate court have 
been paid full, and surplus remains the hands the adminis- 
trator for distribution the next kin, not only will the probate 
not entertain his claim, but other court can give him such 
Cowan Mueller, 176 Mo. 192, Rep. 606. 

New also has such statute, 2278, Code 1915. recent 
Sander’s Estate, M., 283 Pac. Rep. 49, appeared that 
the claims were properly presented the administrator within one 
year, the time allowed, but they were not filed required. The reason 
was that the sole heir dissuaded the from doing and 
thus further costs,’’ telling them that the claims would 
recognized valid. The administrator, his report, affirmatively 
waived the protection the statute and consented the payment 
the claims. Nevertheless, the court held that the claims could not 
allowed, saying: ‘‘Neither the conduct the heir towards claimants, 
unjust may have been, nor the efforts the administrator 
avoid the statutory burden can avail anything. The statute 
mandatory.’’ 

other states the failure present claim within the time pre- 
the statute does not itself bar the claim, but precludes 
the claimant from participating the inventoried assets the estate 
and confines him uninventoried assets afterwards discovered. 

still other states, which Texas example, failure pre- 
sent the claim within the time prescribed merely 
claimant creditors whose claims have been duly presented and 
allowed collect his claim out the unadministered assets, any, 
remaining the hands the executor administrator. 

Under Iowa Statute (Code, 11972) the failure file claim 
within one year bars the claim unless 
entitle the claimant equitable relief. was held, under this 
statute, Anderson Storie, 227 Rep. 93, that the burden 
the claimant prove the which entitle 
him file his claim within the year allowed the statute. was 
further held that the mere fact that the estate remains unsettled 
not sufficient another Iowa case, Smallwood O’Bryan, 
225 Rep. 848, appeared that bank holding notes aggregating 
over $2,000 neglected present them the maker’s executor within 
the time allowed. excuse was alleged that the had 
told the president the bank that would not necessary file 
the claim and that the notes would taken care of. was held that 
the excuse was sufficient. 

The New York statute provides that, claim not presented 
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within the time, ‘‘the executor administrator shall not 
chargeable for any assets moneys that may have paid 
satisfaction any lawful claims, any legacies, making 
distribution the next kin before such claim 
Surrogate’s Court Act, 208. 


72. Paying Claim Barred Statute Limitations. The statute 
limitations, which will found each state, the time 
within which action must commenced. the action not 
commenced within the time specified the claim barred outlawed. 
The time when claim becomes outlawed, fixed the statutes, 
varies (usually between one and twenty years) according the 
nature the claim and the jurisdiction which the claim 

It, therefore, devolves upon the executor administrator 
examine claims presented against the estate for the purpose making 
sure that they were not barred the statute limitations prior 
the death the decedent. 

Under the statutes many states the running the statute 
limitations suspended for prescribed time upon the death 
person against whom claim exists, provided that the action 
may brought within specified period. 

The Maryland statutes, 110, art. 93, Code, provide: ‘‘If claim 
any form, whether sworn passed the orphans’ court not, 
and shall refuse payment thereof writing, such claim shall 
forever barred unless the creditor shall bring suit thereon within nine 
months such rejection.’’ 

The provision that, where claim the 
claimant must commence suit within six months thereafter, within 
six months after maturity the claim not then due, forever 
barred. 

most the states, among which may mentioned Arkansas, 
California, Connecticut, Florida, Idaho, Illinois, Kansas, Louisiana, 
Michigan, Mississippi, Missouri, Montana, Nebraska, Nevada, New 
York, South Carolina, Texas, Utah, Virginia, West Virginia, and 
Wyoming, executor administrator bound interpose the 
statute limitations, when available, bar claims against 
the estate. some the other jurisdictions may waive the 
statute, under certain conditions, where believes the claim 
well founded and just, least cases where the personal assets 
the estate are sufficient satisfy the debt without recourse the 
realty. 

However, the safest course pursue refuse payment any 
outlawed unless its payment consented all persons 
interested. 
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The Minnesota statute expressly provides that ‘‘no claim de- 
mand, offset thereto, shall allowed which was barred the 
statute limitations when Mason’s Stat., 1927, 8814. 

Supp. 179, the executors paid three notes, amounting more than 
$3,000, which their testator had signed indorser, notwithstanding 
the fact that the statute limitations had run against the testator’s 
liability. holding that the executors were personally chargeable 
with the amount paid the court said: ‘‘The demand being barred, 
was the duty the executors resist payment. executor 
bound set the bar the statute, and has authority 
allow claim barred against the estate. debt barred, far 
debt. cannot allowed his accounting any sum paid 
him such demand.’’ 

some jurisdictions there are statutes the effect that, where 
the period prescribed the statute limitations expires after the 
debtor’s death, but before the expiration the time for the present- 
ment claims against the estate, the claim may nevertheless pre- 
sented any time during such period allowed for the presentment 
claims. 


§73. Unmatured Claims. The payment claims 
against estate usually provided for statute. These statutes 
generally permit the presentment and payment claims, which are 
not due but which will become due some definite future time. 

The Illinois statute, Rev. Stat., 1929, chap. 68, provides that 
unmatured claim may presented for allowance and that the 
ereditor receive dividend the said decedent’s estate, after 
deducting rebate interest for what shall receive such debt, 
computed from the time the allowance thereof the time 
such debt would have become due, the tenor and effect 
the 

(To continued) 
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